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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW sORK 


Baa a a selena - ee 
UNITED STATES OF AMERICA 
tie : INDICTMENT 
JAMES PATRICK FLYNN and 
RICHARD THOMSON FORD, a/k/a 
"Vincent A. Thomas," a/k/a 


"John A. August," 


Defendants. 


COUNT ONE 


The Grand Jury charges: 

In or about October, 1971, in the Southern 
“District of New York and elsewhere, JAMES PATRICK FLYNN 
and RICHARD THOMSON FORD (who was also known as Vincent 
A. Thomas and John A. August), the defendants, unlaw- 
fully, wilfully and knowingly did conspire and agree 
with each other and with other persons to commit offenses 
against the United States, to wit, to violate Title 18, 
United States Code, Sections 2312, 2113(a) and 924(c) (1). 

It was part of this conspiracy that JAMES 
PATRICK FLYNN and RICHARD THOMSON FORD (who was also 
known as Vincent A. Thomas and John A. August) the de- 
fendants, would unlawfully, wilfully and knowingly 
transport in interstate commerce from Boston, Massa- 
chusetts to Middletown, New York, a motor vehicle, to 
wit, a blue 1971 Plymouth Fury [if bearing Massachusetts 
registration 43965F, knowing this motor vehicle to have 


been stolen. 


‘ ' JSR: ew 
‘. 71-3397 


¥ 
2. 


mapeerremee < 


It was further part of this conspiracy that 


JAMES PATRICK FLYNN and RICHARD THOMSON FORD (who was 


also known as vincent A. Thomas and John A. August), 


the defendants, aniawfully? wilfully and knowingly, 


by force and violence and by intimidation, would take 


from the person and presence of another, money in the 


approximate amount of $203,938, belonging t°> and in 


the care, custody, control, management and possession 


of the Orange County Trust Company, Route 211, Middle- 


town, New York, 4 bank the depesits of which were then 
insured by the Federal Deposit Insurance Corporation. 
tt was farther part of this conspiracy that 


JAMES PATRICK FLYNN and RICHARD THOMSON FORD (who was 


also known as vincent A- Thomas and John A. August), 


the defendants, unlawfully, wilfully and knowingly 


would use firearms, tS wit, 2 shotgun and two handguns, 


to commit 4 felony for which they may be prosecuted in 


a court of the Uniteé States, namely, the felony set 


forth in Count Three of this Indictment. 


ovERT ACTS 


ph Del 


In furtherance of this conspiracy> and to effect 


its objects, the following overt acts; among, others, were 


committed by the defendants in the Southern District 


of New York: 
1. On or 


about October 17, 1971, the defendant 


RICHARD THOMSON FCRD (who was also known as vincent A. 


Thomas and John A. August) resided at the “Sugar's 
Bungalows," 


Jersey Avenue, Greenwood Lake, New York 


Thomas. 


under the assumed name of Vincent A. 


71-3397 


2. On or about October 18, 197:, the defend- 


ant JAMES PATRICK FLYNN resided in Room 123 of the 
Holiday Inn, Middletown, New York, a room then registered 
under the fictitious name of Rbbert P. Barry of Lynn, 
Massachusetts. 

3. On or about October 20, 1971, JAMES PATRICK 
FLYNN and RICHARD THOMSON FORD (who was also known as 
Vineent A. Thomas and John A. August), the defendants, 
entered the Orange County Trust Company, Route 211, 
Middletown, New York, wearing masks and gloves and carrying 
firearms. 

4. Un or about October 20, 1971, JAMES PATRICK 
FLYNN and RICHARD THOMSON FORD (who was also known as 
Vincent A. Thomas and John A. August), the defendants, 
exited from a beige 1972 Plymouth Fury IIl with tan vinyl 
top and entered a blue 1971 Plymouth Fury iI, in the 
Middletown Senior High School parking lot. 

(Title 18, United States Code, Section 371.) 
COUNT TWO 

The Grand Jury further charges: 

On or about the 18th day of October, 1971, in 
the Southern District of New York and elsewhere, JAMES 
PATRICK FLYNN and RICHARD THOMSON FORD, (who was also 
known as Vincent A. Thomas and John A. August), the de- 
fendants, unlawfully, wilfully and knowingly did trans- 
port in interstate commerce from Boston, Massachusetts to 
Middletown, New York, a motor vehicle to wit, a blue 1971 
Plymouth Fury III bearing Massachusetts registration 
4.3965F, knowing this motor vehicle to have been stolen. 


(Title 18, United States Code, Sections 2312 and 2.) 
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COUNT THREE 


The Grand Jury further charges: 

On or about the 20th Yay of October, 1971, in 
the Southern District of New York, JAMES PATRICK FLYNN 
and RICHARD THOMSON FORD (who was also known as Vincent A. 
Thomas ana John A. August), the defendants, unlawfully, 
wilfully and knowingly, by force and violence and by 
intimidation, did take from the person and presence of 
another, money in the approximate amount of $203,938, 
belonging to, and in the care, custody, control, manage- 
ment and possession of tne Orange County Trust Company, 
Route 211, Middletown, New York, a bank the deposits of 
which were then insured by the Federal Deposit Insurance 
Corporation. 


(Title 18, United States Code, Sections 2113(a) and 2.) 


COUNT FOUR 

The Grand Jury further charges: 

On or about the 20th day of October, 1971, in the 
Southern District of New York, JAMES PATRICK FLYNN and 
RICHARD THOMSON FORD (who was aiso known as Vincent A. Thomas 
and John A August), the defendants, unlawfully, wilfully and 
knowingly did use firearms, to wit, a shotgun and two hand- 
guns, to commit a felony for which they may be prosecuted in 
a court of the United States, namely, the felony set forth 
in Count Three of this Indictment. 


(Title 18, United States Code, Sections 924(c)(1) and 2.) 
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AFTERNOON SESSION 


CHARGE OF THE COURT 2 P.M. 


otley, J.) (In open court - jury present.) 


THE COURT: Ladies and gentlemen: before formally 


| 


beginning the charge, I want to thank each of you for your 


patience and for your cooperation in being prompt and for 


the careful attention which you have paid to the testimony 
and sther evidence in this case. Also before formally 
beginning the charge, I would like to thank counsel on both 
sides for their cooperation to the court and to congratulate 
each of ‘hem on the high degree’ of professional skill which 
each has demonstrated throughout the trial. 

I trust that you will bear with me now, ladies 
and gentlemen, and give me that same degree of attention 


that you have given throaighout the trial so that you may 


carefully understand the legal principles which you are to 


18 apply to the facts in this case as you find them. 
19 Now, as you approach the performance of your 
20 function in this case, which is to d termine the guilt 

: a or innocence of this defendant with r spect to each charge 

wy 22 Separately, I want to remind yor that it is your duty 

( 23 to weigh the evidence Calmly and dispassionately, without 
aA Sympathy or prejudice for or against either the government 
2 


or the defendant. you must bear in mind that everv defendant 
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appearing before this court is entitled to a fair and 
impartial trial regardless of his occupation or station 
in life. 

Also the fact that the government is a party 
here, that the prosecution isbrought in the name of the 
United States of America, entitles it to no greater con- 
sideration than that which is accorded to any other party 
te a litigation. Now, by the same token, i+ is entitled 
to no less consideration. That is because all parties, 
government and individuals alike, stand equal before the law. 

There are four counts in the indictment. 

Count is simply another word for charge, There are 
four charges in the indictment. Your verdict as to each 
charge must be based solely on the evidence presented here 
in court. 

As I told you earlier, the evidence in a case 
consists of three things: that is, the testimony which you 
heard from the witnesses who took the witness stand right 
here before you, the exhibits which wéré actually received 
into evidence and, finally, the Stipulations as to certain 
facts which the lawye s agreed upon and nothing else, 

Your verdict as to eact count must be unanimous 
and must be either guilty or not guilty. 


As the jurors in this case, you are the sole and 
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exclusive judges of the facts. This means -that you pass 
upon the weight of the evidence, you determine the 
credibility or believability of the witnesses, you resolve 
such conflicts as there may be in the evidence and you 
‘yaw such reasonable inferences as may be warranted by 

the testimony and other evidence in the case. 

Again, with respect to any matter of fact in 
«evidence, it is yourrecollection of what tne evidence shows | 
and yours alone which governs. Anything that counsel for i 
the government may have said or anything which counsel for 
the defendant may have said or anything which I may have 
said as to any matter in evidence, any factual matter , is 
not to be substituted in lieu of your own independent 
recollection of what the evidence is. 

My function is to instruct you as to the law 
applicable to the case and you should accept the law as I 
state zt to you in these instructions and apply the law 
to the facts as you find then. 

The logical result of that application is a verdict 
in the case with . espect te each count which I have raid 


must be returned separately as to each count. 


I want to caution you that you are not to single 
out any one instruction alone as stating the law, but 
you must consider the instructions as a whole. 
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You are not to assume that I have any opinion 
as to the guilt or innocence of this defendant or as to 
the truth or falsity of any of the charges. 

The fact that I have denied motions or granted 
motions in the course of the trial is not to be taken by 
you as any indication that I believe the defendant to be 
guilty or not guilty or that the charges in the indictment 
are true or false. 

If during the course of the trial a question 
was asked and an objection interposed and I sustained 
the objection, you are to disregard the question and any 
alleged facts contained in that question. Similarly, if I 
ruled that an answer be stricken, you are to disregard both 
the question and the answer in your deliberations. 

During the course of this charge I am going to 
refer to some of the facts in evidence. The fact that I 
refer to some of the facts or some of the testimony or some 
of the exhibits or some of the stipulations does not mem 
that I think that that is the only evicence or the nost 
important evidence that yo. should consider, You must conside 
all the evidence in this casein: determining whether the 
defendant is guilty of a particular charge which you are 
then considering. .I will repeat. You must consider all the 
evitonce in the case when you are considering whether the 
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defendant is guilty or not guilty of a particular charce. 

With respect to the testimony of a witness, 
you must consider all of the testimony, that is, the 
direct examination as well as the cross-examination of that 
witness. 

As you well know, the defendant has entered 
a plea of not guilty to each one of the for - charges, 
made against him in this incictment. Consequently, as 
I told you when the trial commenced, if the defendant is to 
be found guilty of any charge, the government has the 
burden of proving that the defendant is guilty of that 
particular charge beyond a reasonable doubt. That's a 
burden that never shifts. It remains upon the government 
throughout the entire trial. It was a burden which the 
government had from the very beginning, had throughout the 
trial and still has. 

As I told you, a defendant does not have to 
prove his innocence. On the contrary, in a criminal 
case in our system a defendant is presumed innocent 
of any charge made against him in an indictment. This 
presumption of innocence was in the defendet's favor 
as the trial started, remained in his favor throuchout 
the trial, it is in his favor even as I instruct you now 


It remains in his favor even during the course of your 
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deliberations in the jury room. 

This presumption of innocence is removed only 
if and when after your deliberations in the jury room you 
come to the conclusion that the government has sustained 
its burden of proof as to a particular charge, and that is 
to prove the defendant guilty beyond a reasonable doubt. 

The question that naturally comes up is: 

What is a reasonable doubt? 

The words almost define themselves. Reasonable 
doubt is a doubt founded in reason and arising ut of the 
evidence in the case or the lack of evidence It is a 
de :bt which a reasonable person has after carefully 
weighing all the evidence, the kind of doubt which would 
make one hesitate to act. It means a doubt that is 
substantial and not merely shadowy. 


Reasonable doubt is one which appeals to 


your reason, your judgment and your common sense. i ee 
not caprice, whim or speculation. It is not an excuse 
to avoid the performance of an unpleasant duty. rt: is 


not sympathy for a defendant. 

If after fair and impartial consideration of 
all the evidence you candidly and honestly say that you are 
not satisfied of the guilt of this defendant as to a 


particular charge and that you do not have an abiding 
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conviction as to this defendant's guilt, such a conviction 
as you would be willing to act upon unhesitatingly in 
important and weighty matters in the personal affairs 
of your own life, then you have a reasonable doubt, 
and in that circumstance it is your duty to 
acquit the defendant. 

On the other hand, if after such a fair and 
impartial consideration of all the -vidence you can candidly 
and honestly say that you are satisfied of the guilt 


of this defendant, that you do have an abiding conviction 


of this defendant's guilt, such a conviction as you would 


be willing to act upon unhesitatingly in important. and 
weighty matters in the personal affairs of your own life, 
then you have no reasonable doubt, and in that circumstance 
you may convict the defendant. 

A reasonable doubt does not mean a positive 
c::rtainty beyond all possible doubt. It is practically 
impossible for a person to be absolutely and completely 
convinced of any controverted fact which by its nature 
is not susceptible to mathematical certainty. In conse- 
quence, the law in a criminal case is that it is 
sufficient if the guilt of a defendant is established 
beyond a reasonable doubt, rot beyond all possible doubt. 


You as jurors are the sole judges of the 
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credibility of the witnesses who took the witness stand 
right here before you and the weight to be accorded their 
testimony. 

You know, of course, that there is no 


automatic way to determine who is telling the truth and 


who is not. Credibility can he equated,with believability 


and reliability. If a witness is credible, you say he is 
believable and reliable. If he is incredible, you say 

he is unbelievable. There's nothing mysterious about 
these words. 

By what characteristic are you to judae the 
credibility of the witnesses? 

Each of you has given careful attention to the 
testimony as it came from the witnesses themselves. You 
observed the witnesses. Issues of fact are presented 
for your determination and, to a large extent, the 
resolution of them depends upon the credibility which 
you attribute to the witnesses and to the support and 
lack of support which each witness received from other 
evidence in the case. 

Your duty, therefore, is to decide the disputed 
issues of fact, and in doing so you use your logic, your 
reason and your common sense and do not be sidetracked 


or diverted or distracted by what you consider to be a 
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s minor or insignificant detail or irrelevancy or by what 
you consider to be not an appeal to your reason or logic, 
( . but to mere sentimentality or unthinking passion. I 

' repeat: Use your common sense. You should carefully 

' Scrutinize all the testimony given, as I said before, 

: both direct and cross-examination, the circumstances under 
which each witness has testifiea and every matter in 

. evidence which tends to show whether a witness is worthy 
7 of belief. Consider each witness' intelligence, motive 

a and state of mind and demeanor and manner while on the 
7” witness stand. Consider the witness' ability to observe 
> the matters as to which he or she has testified and whether 
o he or she impresses you as having an accurate recollection 
15 


of these matters. 


Consider also <ny relation each witness may bear 


17 


to either side of the case and the extent to which, if at 


all, each witness again is either supported ar contradicted 


by other e' idence in the case, 


Inconsistencies or discrepancies in the 


; as testimony of a witness or between the testimony of different 
: i witnesses may or may not cause the jury to discredit such 
C " testimony. Two or more persous witnessing an incident 
as or a transaction may see or hear it differently, and innocen 
25 


misrecollection, like failure of recollection, is not an 
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uncommon experience. 

In weighing the effect of a discrepancy, 
always consider whether it pertains to a matter of 
importance or an unimportant detail and whether the 
discrepancy results from innocent error or intentional 


falsehood. 


In determining credibility and weight to be 


given to the testimony of any witness, you must also 
consider the testimony of the government witnesses. 

The mere fact that they are employees of the government 
entitles them to no more and no less consideration than 


that accorded any other witness. 
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Nor should you he influenced by the number of 
witnesses a side has called or the number of documents 
received in evidence. It is the quality of the testimony 
and other evidence which counts, not the quantity. 

After making your own judament, you will 
give the testimony of each witness, such credibility, 
if any, as you think it deserves. 

If you find that any witness has wilfully 
testified falseJv as to any material matter, you may 
reject the entire testimony of that witness, or you may 
accept such part or portion as commends itself to your 
belief or which you find corroborated by other evidence 
in the case. 

Now, there are two classes of evidence 
recognized and received in courts of justice, upon either 
of which you may find an accused guilty of a crime. One 
is called direct evidence, the other is called circun- 
stantial evidence. 

Direct evidence is evidence which tends to show 
the fact in dispute,without need for any other amplifi- 
cation. Although, of course, there is always the 
question whether that evidence is to be believed. 

For example, in this case, there was direct 


testimony by a witness to the effect that she saw the 
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defendant Ford shortly after the robbery driving a 
beige Plymouth, which the government claims was the 
getaway car which the persons who"robbed the bank used to 
get away from the bank. This is simply an example 
of what we mean by direct evidence. 

Circumstantial evidence, on the other 
hand, tends to she? other facts from which the fact 
in dispute may reasonably be inferred. It is that evidence 
which tends to prove the fact in issue by proof of other 
facts, which have a leqitimate tendency to lead the mind 
to infer that the facts sought to be established are 
true. 


In other words, circumstantial evidence 


consiSts of facts proved from which the jury may infer 


by a process of reasoning other facts in dispute. In 
other words, it is not necessary that the participation 
of a defendant be shown by direct evidence. The defen- 
dant'sconnection to a crime charged may be inferred from 
such facts and circumstances in evidence as would 
legitimately tend to support such an inference. 

For example, in this case the government contends 
that the guilt of the de‘endant has heen established 
beyond a reasonable doubt. To a large extent the qovernment 
relies upon circumstantial evidence. In this reqard the 
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government points, for example, and only by way of 
example, to the evidence of the defendant's residence 
in the area, to his having worked in the area, to his 
having cashed his checks in a store direc’ 7 across 
the street from the hank. 

Now, these are examples of circumstantial 
evidence. 

Knowlege and wilfulness and intent of a 
defendant need not be proved hy direct evidence. Like 
any other fact in issue, it may be established by 
circumstantial evidence. In this case, 1 -: example, 
whether the defendant knew that the car had been stolen 
in Massachusetts and whether the defendant knew that 
the car thus stolen had been taken across state lines 
need not be proved by direct evidence. Like any 
other fact in issue, it may be proved by circumstantial 
evidence. 

In every criminal case it is necessary for | 
the government to prove beyond a reasonable doubt that | 
a defendant on trial had the necessary criminal knowledcae, 
wilfulness and intent. 

Now, questions concerning a defendant's 
knowledge involves proof «f a defendant's state of mind 


at the time of the alleged crime. It is obviously 
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impossible to prove directly the operation of a person's 
mind, because you can't look into a person's mind and see 
what his or her intentions or knowledace was. But the 


proof of the circumstances surrounding a defendant's 


activities may well supply an adequate and convincing 


basis for finding that a defendant had certain knowledae: 
whether he acted wilfully and intentionally. 

In other words, the actions of a defendant 
must be judged in their time and place just as the 
full meaning of a word is commonly understood only in its 
relation to other words in a sentence and its content. 

So the meaning of a particular act or conduct may depend 
upon the circumstances surrounding that act or conduct. 

In determining the issue of knowledge, wilfui- 
ness and intent. you are entitled to consider any state- 
ments made by the defendant which are in evidence and any 
acts done by the accused which are in evidence, and all 
other facts and circumstances in evidence which may aid 
you in eetermining the defendant's state of mind. 

Now, as I told you when you were being 
selected and before the trial commenced, an indictment 
returned by a grand jury is not proof or evidence. It is 
merely an accusation; it is merely a techniaue or method 


which we employ in our system whereby persons who are 
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2 , . . 
accused by a grand jury of crimes are brought into 
3 , ; P , . 
; court, and then their guilt or innocence is determined 
4 , : ‘ ‘ 
( by a petit jury or trial jury such as you are. 
5 
Therefore, the indictment has no evidentiary 
6 
value, it shouldn't be considered by you as proving or 
7 
tending to prove any of the crimes charced in it. 
© 
Now, again, with respect to each charge 
9 
in an indictment, the gqovernm nt has the burden of 
10 . pion , r 
proving to the petit jury that the defendant is guilty of 
1] 
a particular charge beyond a reasonable doubt. 
12 . . 
Now, what I am going to do at this time is 
13 , 
to read each charge in the indictment to you, and the 
14 
I am going to tell you what the essential elements of 
15 
that particular charge are, that is, what the government 
16 
must have proved to your satisfaction beyond a reasonable 
17 
doubt before you can find the defendant guilty of that 
18 . 
particular charge. 
19 
As I told you before, the deferdant, by 
20 , ; : : 
pleading not guilty, has put into issue or put into 
21 
dispute the essential elements of each crime charged. 
22 
Now, the indictment in this case names two 
( a , 
defendants: Richard Ford and James Flynn. Only one, 
2A 
Richard Ford, is on trial before you- Therefore, he 
25 
is the only person whe guilt or. innocence you are to 
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announce in your verdict as to each count, although as I 
8 will explain to you shortly in considering his auvilt 
( 4 or innocence you may have to determine the nature of 
° | 
. | participation, if any, of the »other named defendant, 
6 | ‘ ; 
James Flynn, in this case. 
In determining the innocence or quilt of this 
gs ij 
i} defendant, you must bear in mind that quilt is personal. 
9 | ; 
| By that I mean the quilt or innocence ofthis defendant 
10 ! on trial must be determiiied separately as to him 
il with respect to his participation in these crimes. That 
& | determination must be based solely on the evidence or 
13 || - 7 
the lack of evidence as to him. 
14 ‘ : F , 
H As you know, the indictment arises primarily 
iT] 
” out of the October 20, 1971 robbery of the Orance County 
ad Bank in Middletown, New York. The indictment charses in 
17 . ‘ 
four counts four separate federal crimes, which the ) 
ad indictment alleges have been committed in connection with the} 
19 Planning and execution of that bank robbery. 
ad Now, as I told you, I shall discuss the 
1 
; specific elements of each of these crimes but, broadly 
22 
23 bank robbery itself; second, the use of firearms, that is, 
a“ guns, to commit that bank robbery; third, knowingly 
25 


transporting across state lines, from Massachusetts to 
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New York, one of the cars which the government claims 

was one of the getaway cars in the robbery and which the 
government claims was known to have been stolen: and 
fourth, the crime of conspiracy to commit these three 
crimes, which, as I shall explain to you in a few moments, 
is a separate and distinct crime from the other three 
substantive charges. 

In discussing the charges in the indictment, 
therefore, I think it will be simpler instead of following 
the order of the indictment to begin in the order which I 
have just indicated, that is, I shall heqin first with 
the bank robbery charge, which is set forth in count 3 of 


the indictment. 


charged with having violated the Federal Bank Robbery 

Statute, and that is Title 18, United States Code, Section 

2113(a) and that statute provides in pertinent part 

as follows: 
"Whoever, by force ard violence, or by 

intimidation takes or attempts to take from the person 


or presence 6f another any property or money or any other 


thing of value belonging to or in the care, custody, 
control, management or possession of any bank," 


is guilty of a crime. 
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Count 3 reads as follows: 

"On or about the 20th day of Octcber, 1971, 
in the Southern District of New York, James Patrick Flynn 
and Richard Thomson Ford, who was also known as 
Vincent A. Thomas and John A. August, the defendants, 
unlawfully, wilfully and knowingly, by force and violence 
and by intimidation, did take from the person and presence 
of another, money in the approximate amount of $203,938 
belonging to and in the care, custody, control, management 
and possession of the Orange County Trust Company, Route 
211, Middletown, New York, a bank the deposits of which 
were then insured by the Federal Deposit Insurance 
Corporation.” 

Now, in order to find the defendant guilty 
of this charge you must find the government has established 
beyond a reasonable doubt each of the five following 
e .ements : 

First, that on or about the 20th day of Octobei 
1971, the Oranac County Trust Company, Route ao 
Middletown, New York, was a bank the deposits of which 
were insured by the Federal Deposit Insurance Corporation: 

Second, that on or abou the 20th day of 
October, 1971, the defendze. : took money from the bank 


which belonged to or was in the care, custody, control, 
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management or possession of that bank; 

Third, that the money was taken from the person 
or presence of one or more persons other than the defendant; 

Fourth, that the defendant accomplished this 
taking by force and violence, or by intimidation; 

Fifth, that the defendant did so unlawfully, 
knowingly and wilfully. 

Now, with respect to the first three elements 
of the crime, as I have just enumerated them for you, they 
seem simple enough and we d :'t have to have much by way 
of further explanation. 

With respect to the first element you may 


recall that the parties stipulated that the Orange 


Federal Deposit Insurance Corporation. 

Now, this, as I explained to you, is an 
eleme.t of the crime which the gove.nment must prove 
during the course of the itviul and they have offered to 
prove i: hy way of tosis stipulation. 

The fourth element needs some explanation. 
You will recall the four. . element is that the taking of 
the money must have been accomplished by an act of violence 
or by intimidation. 


Now, with respect to that fourth element, 
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the government is not required to show that force and 
violence were actually used against anyone. If it proves 


beyond a reasonable doubt that the taking was a 

result of intimidation, that is, a result of placing 
another person or persons in fear, intimidation may he 
established by proof of circumstances that are normally 
ani reasonably calculated to arouse fear in the 
ordinary run of hu..an beings. 

So if it happened that some extraordinarily 

timid person 41s put in fear by some sort of words or 
action that would not normally frighten anyone, this would 
not be the kind of intimidation with which the statute 
is concerned. On the other hand, if the proof shows 
conduct by a defendant which would normally he expected 
to generate fear, then it is not necessary that those 
affected would actually have experienced some terror 

or panic or hysteria. The question in short in this 
respect is an objective one. It is whether the 
government has sustained its burden of showing conduct 
of the ccused which was of such a nature as to be a 
sensible and reasonable basis forthe generation of 
fear. 

Now, the fifth and final element is that the 


defendant acted unlawfully, wilfully and knowingly. Now, 
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in order to convict a defendant on this count or any 

other count you must find beyond a reasonable doubt that 

he acted unlawfully, knowingly and wilfully. 
Now,unlawfully obviously means contrary to 


law. An act is done knowingly if it is done voluntarily 


and purposefully, and not because of mistake, accident, 
mere negligence or other innocent reason. An act is 
done wilfully if it is done knowingly, deliberately, 
intentionally and with an evil motive or purpose. 

In determining whether a defendant has 
acted wilfully, it is not necessary for the government 
to establish that the defendant knew that he was 
breaking any particular law or any particular ru’e. It 
must, however, prove a bad purpose or motive on the part of 
the defendant. 

Knowledge and wilfulness and intent of a 
defendant need not be proved, as I have told you before, 
by direct evidence. Like any other fact in issue, 
it may be established by circumstantial evidence. 

Now, if you find that the government has 
failed to establish any one of those five elements 
beyond a reasonable doubt, as I have just «€ rated 
and discussed them for you, then you must find the 


defendant not guilty of the bank robbery charge. 
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On the other hand, if you should find that the 


the witness, Miss Whooley,, has correctly 


é | government has sustained its burden of proof as to each 
( 4 | of these five elements, as I have just enumerated and 

‘ | discussed them as to this defendant beyond a reasonable 

. | doubt, then you may convict the defendant of the bank 

. robbery charge. 

° There were two eyewitness identifications 

’ shortly after the bank robbery in this case, one by Miss 

10 | Whooley with the defendant as the driver of the first 

1 | getaway car; and another by Mr. McCoy of the defendant 

a | as the driver of the second getaway car. You will 

- recall that Mr. Mc Coy later testified that he was not 

” certain or couldn't be certain as to the identity of 

sas that driver. 

I charge you that eyewitness testimony is to be 

" scrutinized with great care. You wll recall that the 

as defendant was a stranger to each of these persons who 

2 identified him, and that each of these persons saw him 

~ only for a short period of time. 

ai I want to caution you, moreover, that if, 
( = after considering all of the evidence,you rely wholly 

= and solely on the eyewitness identification to convict the 

a defendant, you must find beyond a reasonable doubt that 

25 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


13 


14 


® &£&§ B RB 


| 
¢ 


dhr 865 | 
i 


identified the defendant. 

Now we will conside the fourth count in the 
indictment, the firearms count. With respect to this, 
the defendant is charged with violating Title 18, United 
States Code, Section 924(c)(1), which provides in 
pertinent part as follows: 

"Whoever used a firearm to commit any felonv 
for which h> may ke prosecuted in a court of the United 
States," shall be guilty of a crime. 

And the fourth count reads as follows: 

"on or about the 20th day of Octuber, 1971, 
in the Southern District of New York, James Patrick Flynn 
and Richard Thomson Ford, who was also known as Vincent 
A. Thomas and John A. August, the defendants, unlawfully, 
wilfully and knowingly did use firearms, to wit, a shotqun 
and two handguns, to commit a felony for which they may 
be prosecuted in a court of the United States, namel;, the 


felony set forth in Count Three of this indictment." 
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Now, in order to find Mr. Ford guilty on count 4,Y 

must find beyond a reasonable doubt that the government has 

proved each of the three following elements: 

First, that on or about October 20, 1971, in the 
Southern District of New York, which I instruct you as a 
matter of Jaw includes Middletown, New york, the defendant 
committed the felony charged in count 3 of the indictment. 
In other words, in order to find tne defendant quilty on 
this firearms count, you mst, as a first step, find that 
he is guilty of the bank robbery charge; 

Second, that the defendant usec <: firearm 
to aid in the commission of the bank robuery; 

Ahd third, that he did so unla lly, wilfully 
and knowingly, as I have just instructed you, 

In order to find Mr. Ford -cuiity of count 4, 
you must find, as I have said, that he committed the crime 
charged in count 3. And in addition, you must find beyond 
@ reasonable doubt chat he did unlawfully, | wilfully 
and knowingly, as opposed to inadvertently,use a firearm, 

Now, the term "firearm" as set forth in the 
indictment and the statute includes hand guns and shotguns. 
They cannot simply be toys. To justify a finding that 
a defendant used a firearm during the commission of a 


bank robbery it is not necassary to find that a defendant 
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adhnh2 
actually shot a customer and employee of the bank. Indeed, 


*he government does not so contend. Rather. to satisfy 


this element of the offense, it is sufficient if you are 
convinced beyond a reasonable doubt that the defendant 
or others who you find participated with him carried one 
or more firearms which were worn, displayed and loaded 
during the commission of a robbery. It is is not essential 
to such a finding that there be direct evidence that shows 
that this firearm was in fact loaded, If a person is 
engaged in a robbery and displays or points a gun to insure 
his demand and intends to produce a fear in a person or 
persons, the jury is permitted to infer, if it wishes 
from such facts, that the gun was in fact loaded. 

Now, if you find that the government has filed 


to establish beyond a reasonable doubt any one cf the three 


elements of the firearms charge, as I have just enumerated 


and discussed them for you, then you must find the defendant 


not guilty of that charge. 


On the other hand, if you should find that the 


government has sustained its burden of proving each and 


charge, 


then you may convict the defendant on that count, 


As I have just described, in counts 3 and 4, 
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has been charged with violating Title 18, united States 
Code, Sections 2113(a). (no plural) Howeyer, under 
both of these charges in the indictment, the defendant 
is also charged with violating another federal statute, 
and that is Title 18, United States Code, Section 2. And 
that statute provides in pertinent part as follows: 
“Whoever commits an offense against the United 
States, or aids, abets,,counsels, commands, induces or 
procures its commisrion, is punishable as a principal. 
“Whoever wilfully causes an act to b= done which 
if directly performed by him or another would be an offense 
against the United States, is punishable as a principal." 
Accordingly, you may find the defendant guilty of 
the bank robbery charge or the firearms charge or both if yo 
find beyond a reasonable doubt that another person actually 
committed the offense and the defendant aided and abetted 
him, or that the defendant caused the crime to be committed 
by an innocent agent. 
Now, there is no precise rule as to what acts 
a defendant must perform in order to constitute the defendant 
an aider or an abettor. However, it is enough if you find 
that a defendant knowingly associated himself in some manner 
with the illegal venture, actually participated in it as 
something he wished to bring about, or that he sought by his 
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actions to make it succeed, 

In this connection, you may also consider whether 
the defendant had a stake in the venture. In other words, 
the law is that one who aids and abets another or causes 
another to commit an offense with knowledge of the unlawful 
nature of the offense is just as guilty of that offense 
as if he committed the offense himself. 

To find a defondant guilty of aiding and abetting, 
you must, of course, find something more than mere knowledge 
on his part that a crime has bven committed or is being 
committed. Thus, a mere spectator at a crime is not a 
participaht’ or an aider or an abettor. 

Consequently, in order to find a defendant guilty 
as an aider and abettor, you must find that this defendant, 
with knowledge of the unlawful purpose, in some way associate 
himself with the illegal activity, that he knowingly ‘participated 
in it as something he wished to bring about, that he knowingl 
by his actions endeavored to make it succeed, 

Noww shall turn to count 2 of the indictment, 
and in that count the defandane: is charged with having 
violated Title 18,United States Code, Section 2312, which 
provides in pert}..ynt part as follows: 


"Whoever transports in interstate commerce a 


motor vehicle knowing the same to have been stolen," is 
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guilty of a crime. 


And count 2 of the indictment reads as follows: 
( 4 |i "On or about the 18th day of October, 1971, in the 
5 Southern District of New York, and elsewhere, James Patrick 
6 Flynn and Richard Thomson Ford, the defendants, unlawfully, 
7 | wilfully and Knowingly did transport in interstate commerce 
8 | from Boston, Massachusetts, to Middletown, New York, 
9 a motor vehicle, to wit, a blue 1971 Plymouth Fury 3 béearin 
10 | Massachusetts registration 43965Fr, knowing this motor 
ll vehicle to have been stolen," 
le In order to find the defendant guilty on count 2, 
13 you must find beyond a reasonable doubt that the government 
14 | has established each of the following three elements: 
15 First, that a blue 1971 Plymouth Fury 3, bearing 
| 
16 Massachusetts registration 43965F had been stolen, not 
W necessarily hy the defendant or a defendant; 
18 | Second, that on or about October 18, 1971, the é 
19 defendant unlawfully, wilfully and knowingly transported 
20 this motor vehicle in interstate commerce, that is, from 
21 Massachusetts to New York; and 
= Third, that the defendant knew this motor vehicle 
{ 3 to have been stolen. 
a I instruct you that as a matter of law the word 
25 


| “stolen," as used in this indictment and in the statute 
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includes all felonious takings of an automobile with intent 

to deprive the owner of the rights and benefits of ownership 
Morecever, the word "stolen," is not restricted to an 

intent to permanently deprive the owner of his vehicle, 

If the original taking is done with intent to Geprive 


the owner only temporarily of his rights -1d benefits of owner- 
‘welip, it:'. would still constitute a stealing. 

Let me also explain what the government does not 
have to prove in connection with this count. It is not 
necess.ary that you, as jurors, know or are able to determin 
who it may have teen who actually stole the plue Plymouth 
Fury from the Logan Airport in Boston, as the government 
contends it was stolen. Indeed, the government does not 
claim to have proved who specifically stole the car. 

In other words, while the government must prove, 
and you must find,, beyond a reasonable doubt that the car 
was stolen, and that Ford knew it was stolen, the government 
does not have to prove, and you don't have to find proof 
of, who stole it, or that Ford knew who stole $¢. 

The law is that possession of property whici. 
has recently been stolen, if not Satisfactorily explained, 
is a circumstance from which the jury may reasonably draw 


the inference that the person in possession of that recently 


stolen property knew that the property had been stolen. 
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Indeed, possession of property recently stolen, not satis- 
factorily explained, is also a circumstance from which 
the jury may reasonably drew the inference and find, in 
the light of surrounding circumstances, that the person 

in possession ,; ~cipated in some way in the theft of the 
property, although the theft is not the crime you are 
concerned with. 

The term “recently,” of course, is a relative 
term which has no fixed meaning; whether 2 property may: be 
considered as recently stolen depends upon the nature of 
the property and all the facts and circumstances shown by 
the evidence, 

The longer the period of time since the theft, 
the weaker the inference which may be drawn from unexplained 
possession, 

Here, for example, the government claims that 
the evidence establishes that the blue Plymouth was stolen 
from Logan Airport some time on October 18, 1971; was in 
the possession of the defendant or one of his accomplices 
on the evening of October 18, 1971, at the Holiday Inn 
in Middletown, New York,and was used by the bank robbers 
during the course of the escape from the area on October 2¢e, 


1971. 


If you find from the evidence beyond a reasonable 
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doubt that the blue Plymouth Pury described in the 
indictment was stolen, and that while recently stolen the 
motor vehicle was in the possession of the defendant, 

you would be justified in drawing from those facts the 
inference tha. the defendant had knowledge that it was 
stolen, unless possession of recently stolen property 
by the defendant is explained to the Satisfaction of the | 
jury by other facts and circumstances in . videne,. 

In considering whether possession of recently stolen 
property has been satis  -torily explained, the jury will 
bear in mind that in the exercise of constitutioral rights 
the defendant need not take the witness stand and testify. 
Possession may > Satisfactorily explained through other 


circumstances or other evidence independent of any testimony 


of the accused, 


i 


It is in the exclusive province of the jury 
to determine whether the facts and circumstancesshown by 
the evidence warrants the inference which the lew permits 
the jury to draw from possession of recently stolen property. 

Now, as I indicated previously, an essential 
element of this count is that the motor vehicle had been 
transported by the defendant in interstate commerce, The 


government does not contend, how ver, that this defendant 


himself personally transported the stolen automobile from 
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Massachusetts to New York. Instead, it relies on two 
Separate legal theories which I shall explain to you. 

One of these theories we have already *iscv ed. 
I have previously instructed you as to the fer tat te 
which makes a pe130n who aids, abets, counsels, ds, 
induces or procures the commission of a crime ecually 
as responsible as a person who directly performs the acts 
constituting the crime. Thus, for example, if you find 
that someone other than Ford actually transported the 
stolen blue Plymouth Fury into New York, and if you also 
£*nd beyond a reasonable doubt that Ford was an aider and 
abettor within the meaning of the aiding nd abetting 
Statute, as I have just explained it to you, you may find 
him guilty of this count. 

Now, the second theory on which the government 
relies is one which is related to the conspiracy charge 
2hout which I will tell you in a few moments. and whica is 
charged in count 1 of this indictment. 

The government contends that in furtherance of 
the overall conspiracy to rob the bank the conspirators 


transported the stolen blue Plymouth in interstate commerce 


so that the car would be available to assist in the getaway. 


I instruct you as a matter of law that each member 


of a conspiracy, as I shall define that term in a few moments 
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is responsible for the acts of every other member of the 
conspiracy , which are done in furtherance of the objectives 

of the conspiracy and during the continuance of the con- ( 
spiracy. 

Hence you may find the defendant guilty of the 
automobile count under this theory if you find beyond a 
reasonable doubt that a conspiracy to rob the bank existed 
and that the defendant was e member of that conspiracy, 
and further that the stolen Plymouth Fury was transported 
in interstate commerce by any co-conspirator in furtherance 
of the overall conspiracy. 

Now, if you find that the governnent has failed 
to establish any one of the three elements of the stolen 
car charge, as I have just enumerated and discussed tham 
for you, then you must find the defendant not guilty cf 
that charge. 


On the cther hand, if you should find that the 


government has sustained its burden of proving each and 


as to this defendant beyond a reasonable doubt, then you 
May convict the defendant on that count. 

At this time we will take a ten-minute recess, 
after which I will discuss’ count 1, which is the only 
remaining charge which I have not yet covered, 
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The jury is excused now for ten minutes, 
(Recess,.) 
(Jury pr sent.) 
THE COURT: As I indicated, we will turn our 
attention to count 1 of the indictment, which charges 
a violation of the federal conspiracy statute, which is 
Title 18, United States Code, Section 371. 
That statute provides in pertinent part as follows 
“If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States or any agency thereof in any manner or 
for any purpose, and one or more such persons do any act 
to effect the object of the conspiracy, each is guilty 
of a crime." 
Count 1 of the indictment reads as follows: 
In or about October, 1971, in the Southern 
District of New York and elsewhere, James Patrick Flynn 
and Richard Thomson Ford, who was aiso known as Vincssit 
A. Thomas and John A. August, the defendants, unlawfully, 
wilfully and knowingly, did conspire and agree with each 
other:and with other persons to commit offenses against 
the United States, to wi., to violate Title 18, united 
States Code, Sections 2312, 2113(a) and 924(c) (1). 
“It was part of this conspiracy that James Patrick 
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Flynn and Richard Thumson Foru, the defendants, would 
unlawfully, wilfully and knowingly transport in interstate 
commerce from Boston, Massachusetts, to Middletown, 
New York, a motor vehicle, to wit, a blue 1971 Plymouth 
Fury III, bearing Massachusetts registration 43965F, knowing 
this motor vehicle to have been stolen. 

"It was further part of this conspiracy that 
James Patrick Flynn and Richard thomson Ford, defendants, 
unlawfuliy, wilfully and knowingly, by force and violence 
and by intimidation, would take from the person and presence 
of another money inithe approximate amount of $203,938 be- 
longing to and in the care, custody, co: trol, management 
and possession of the Orange County Trust Company, Route 
211, Middietowm, New York, a bank the deposits of which wer 
then insur: . by the Federal Deposit Insurance Corporation. 

“It was further part of this conspiracy that 
James Patrick Flynn and Richard Thomson Ford, defendants, 
unlovfuily, wilfully and knovingly would use firearms, 
tc wit, a shotgun and two hand guns to commit a felony 
for which they may be prosecuted in a court of the United 
States, namely, the felony set forth in count 3 of this 
indictment. 

“Overt acts. 


"In furtherance of this conspiracy and to effect 
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its objects, the fo!lowing overt acts among others were' 
committed by the defendants in the Southern District of 
New York: 
1. € or about October 17, 1971, the defendant, 
Richard Thomson Ford, who was also known as Vincent A. 
Thomas and John A. August, resided at th. tuzar's Bungalows, 
Jersey Avenue, Greenwood Bake, New York, under .2 assumed 
name of Vince : A. Thomas, 
2. Om or about October 18, 1971, the defsndant, 
James Patrick Flynn, resided in room 123 of the Holiday 
Inn, Middletown, New York, a room then registered under 
the fictitious name of Robert P. Barry of Lynn, Massachusetts. 
3. On or about October 20, 1971, James Patrick 
Flynn, Richard Thomson Ford, the defendants, entered 
the ange County Trust Company, Route 211, Middletown, 
New York, wearing masks and gloves and carrying firearms, 


4. On or about Octuwber 20, 1971,James Patrick 


Flynn anc Richard Thomson Ford, the defendants, exited 


from a beige i972 Plymouth Pury III with a tan vinyl top 


and entered a blue 197] Plymouth Fury III in the Middletown 


Now, what is a conspiracy? A conspiracy is a 


Senior High School parking lot." 
collective cx. »inal agreement, a partnership in crime. | 


A conspiracy presents a greater potential threat to government 
\ 
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and society than acts committed by a lone wiongdoer. That 
is why the Congress has made conspiracy to violate a 
federal statute a separate and distinct crime. ¢ 

Concerted action for criminal purposes often, | 
if not normally, makes posible the attainment otf ends 
more complex than those which an individual acting alone 
could accomplish. 

Moreover, gro’.p association increases the 
likelihood that the criminal objective wi)l be successfully 
realized and rerders detection more difficult than in the 
instance of the lone wrongdoer. 

Now, in order to prove the crime of conspiracy 
which ‘s alleged here, the government must establish to 
your satisfaction beyond a reasonable doubt each of the 
following essential elements of the crime of conspiracy 

First, the existence of the conspiracy as alleged 
in the indictment; 

Second, that it was a purpose of the conspiracy, 
as alieged in the indictment, to violate the bank robbei y 
statute, the firearms statute and the stolen car and 
interstate commerce statute; 

Third, that the defendant knowingly and wilfully 
became a participant in or a member of the conspiracy; 


Fourth, that at least one of the co-conspirators 


q 
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2 knowingly committed at least one of the overt acts set — 
3 forth in the indictment fn furtherance of the conspiracy | - 
4 and during the period of the conspiracy alleged in the aS = 
5 | indictment. 
6 | Now, I am going to dis uss each one of these 
7 four elements in greater detail; and the first is the 
8 existence of a conspiracy as alleged in the indictment. 
9 In order to establish or prove a conspiracy, 
10 the government is not required to 71:3 that .wo or more ; 
ll persons sat around a table and entere” irto a solem contrac , 
12 orally or in writing, stating that they have forned a 
13 conspiracy to violate the law, set forth the details of the 
M4 plan, the :means by which the unlawful project is to be 
15 carried out or the part to be played by each co-conspirator. ; 
6 Indeed, it would be extraordinary if there were such a forma 
Wi agreement or specific oral statement. Your ccmmon sense 
8 will tell you taat when men in fact undertake to enter into 

a criminal conspiracy much is left .o unexpressed under- me 

20 standing. 
1 Conspirat ors do not usually reduce their agreements 
* to writing or acknowledge them before a notary public, 
* nor do they publicly broadcast their plans. a, 
* | From its very nature, a conspiracy is almost ; 
25 


invariably secret in its origin and execution. Therefore, 
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it is sufficient if you find that two or more persons 


on 


in eny manner, through my contrivance, impliedly or 

tacitly, come to a common understanding to violate the law. ‘ 
Express language or specific words are not required to 
indicate assent or attachment to a conspiracy, nor is 

it required to find that all the co-conspirators alleged 

in the indictmsat joined in the conspiracy in order to 

find that a conspiracy existed, 

You need only find that one alleged co-conspirator 
or the defendant and one other entered-into an unlawful 
agreement with one or more persons in order to find that 
a conspiracy existed, 

In determining whether there has been an unlawful 
agreement, you may judge acts and conduct of the alleged 


co-conspirators which are done to carry out an apparent 


purposes. §. The adage, “Actions speak louder 
than words," is applicable here, Usually the only evidence 
available of a conspiacy is that of disconnected acts, 
which, however, when taken together in Genmectton with 
each other show a conspiracy to secure a particular result 
as satisfactorily and conclusively as more direct proof, 

Proof concerning the accomplishment of the object 
of a conspirscy makes’ the most persuasive evidence 


of the existence of the conspiracy itseif; success of the 
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venture, if you believe it was successful, may be the 


best proof that there existed an agreement to violate the 


law. 


In this connection it is not necessary for 


the government to prove the success of the venture in 


Order to establish a violation of the conspiracy statute. 


A conspiracy is basically an agreement to violate’ the’ law, 
it may exist even though final objectives are never 


realized or accomplished, 


In determining whether the conspiracy charged 
in this indictment actually existed, you May consider the 
evidence, the acts and the condwect of tre alleged co 


conspirators as a whole, and the reasonable inferences 


to be drawn from such evidence, 


If upon such consideration of the evidence 
you find beyond a reasonable doubt that the minds of at 


least two of the alleged co-conspirators mt in an under- 


Standing way, and that they agreed as I have explained 


a conspiratorial agreement to you to work together in 


furtherance of the unlawful scheme alleged in the indictment, 


then proof of the existence of a conspiracy, but Only of 


its existence, is complete, 


] 


While the indictment charces that the conspirary 


began in or about October, 1971, 


it is not essential that the 


_ 


i) 
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government prove the conspiracy started and ended 
on or about that particular date, that is, October, 1971, 
It is sufficient if you find that in fact a conspiracy 
was formed and existed for some substantial period of time We 
within that period, that is,in or about October, 1971, 
And if you find that at least one of the Overt acts alleged 
in the indictment was committed in furtherance of the 
conspiracy during that period. And as to an overt act which 
you find did occur, you need not find that it occurred 


On a specific date set forth in the indictment. You need 


Only find that it occurred no earlier than on or about 


October, 1971, and no l>ter than October, 1971. 
Now we come to the second element of the crime, 
i 


The indictment charges that the conspiracy had three ob- 
jectives, that is, to violate the federal bank robbers 
statute, the stolen car and interstate commerce statute, 
and the firearms to commit a felony statute. Now, with respec 
~-herefore to this second element the government must prove 
to your satisfaction beyond a reasonable doubt that it 
was the purpose of this conspiracy to violate at least 
one of these laws. 

At the trial, the government has contended that 
the real overail objective was to rob a bank. If you find 
beyond a reasonable doubt from all the evilence that the 
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conspirators agreed upon this one crimiral objective, 

that is, to rob a bank, that would be sufficient to satisfy 
this second element. 

Now we come to the third element of the crime 
of conspiracy. The third element which you must find 
is that this defendant knowingly and wilfully became a 
member of the conspiracy. Therefore, if you conclude that 
a conspiracy as charged in the indictment did exist, 
and that its purpose was to violate the federal statutes 
which I have mertione’d, the bank robbery statute, the 
stolen car statute and the firearms Statute, you must next 
determine whether the defendant on trial was a member of 
that conspiracy, that is, whether he participated in the 
conspiracy with knowledge of its unlawful purposes, and 
in furtherance of its unlawful objectives. 

A defendant's participation in the conspiracy, 
like its existence, can ¢ inferred from such facts and 
circumstances in evidence as would logically sustain that 
inference. I want to caution you, however, that mere 
association of a defendant with an alleged conspirator or 
conspirators does not establish his participation in a 
consviracy if you find that one did exist. 

So, too, the mere knowledge by defendant of the 


existence of a conspiracy or any illegal act on the part of 
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an alleged co-conspirator is net sufficient evidence 
to establish his membership in the conspiracy. You must 
find, as I have said, actual knowing participation by this ( 
defendant in the agreement to violate the law. 

Now, again, an act is «ce knowingly if it is 
done voluntarily and purposefully and not because of 
mistake, accident, mere negligence or other innocent reason. 
An act is done wilfully if it is done knowingly, deliberatel 
and with an evil motive or purpose, 

Again, in determining whether a defendant has 
acted wilfully, it is not necessary for the government 
to establish the defendant knew that he was breaking 
any particular law or any particular rule. It must, however, 
prove that the defendant had an evil motive or purpose 
in mind, 

Now, the law is that even if one conspirator 
joined the conspiracy after it was formed and was engaged t 
in it to a degree more limited than that of other co- 
conspirators, he is equally culpable sc long as he was . 
a co-conspirator. In other words, it is not required 
that a person be a member of the conspiracy from its very 
start. He may join it at any point during its progress 
and be held responsible for all that has been said or 


done in furtherance of the conspiracy before he joined and 
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that may be done or said thereafter,during the existence 
of the conspiracy und in furtherance of the conspiracy and 
while he remains a member. 

Simply stated, and using the partnership 
analogy, of becomimy a partner, one who joins a 
conspiracy assumes all the liabilities of the partnership 
including those which have occurred before he became 
a member. 

It is not required that the government prove 
that a conspirator knew all the other members of the con- 
spiracy. A conspiracy once formed is presumed to have 
continued until its objective was accomplished or there is 
some affirmative act of termination by its members, 

Once you are satisfied beyond a reasonable doubt 
that a conspiracy existed and that the defendant was a 
member of it, any acts and declarations of any person whom 
you find waz also a member of the conspiracy made during 
its pendency or done during its pendency and in furtherance 
of its objectives, are considered the acts and declarations 
of all other members, even though the particular defendant 
was not present at the tine the act was committed or the 

statement made aS long as such act was done in furtherance 
of the conspiracy. 


In other words, every co-conspirator is fully 
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furtherance of the conspiracy, whether he knows about it 


| or not and whether he specifically approves of it or not. 


2 yr’ ponsible for what everyother co-conspirator does in 
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Now we come to the fourth and final 
element of the crime of conspiracy. The offense of 
conspiracy is complete only when the unlawful aqreement 

is made and any single overt act to effect the object of 

the conspiracy is therefore committed by at least one of the 
co-conspira %rs. 


| P : 
7 Nu.", an overt act is any sten, action or 
| 


nduct which is taken to achieve, accomplish or further 

| the objective of the conspiracy. The purpose of requiring | 
proof of an overt act is that while the parties micht con- 
spire and agree to do an unlawful thing, they may change 
their minds or even maine anes project and do nothing to 

carry it into effect, in which event it won't be a crime. 

| 

| The vrosecution is not required to set forth 
ass the indictmert each and every .t on which it relies 

| to establish the conspiracy or a defendant's participation 

therein, nor is it required to prove each overt act which 


may have occurred during and in furtherance of the 


conspiracy, but it is required to prove that at least 


one overt act did.take place here in the Southern District 
of New York. 
The overt act need not be criminal in itself. 


It may, for instance, as alleged in this case, consist 


of mere residence in the Southern District of New York 
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for the purposes cf conspiracy, or in connection with 


its objectives mere meetings between alleaqed co-conspiraters. 

The overt act, however, as I have said, must ( 
be an act which follows and tends toward the accommlishment ® 
of a plan or scheme charged inthe conspiracy count, and must 
be knowingly done in furtherance of some objective of the 
conspiracy. 

If you find that the aovernment has failed 
to establish beyond a reasonable doubt any one ofthe & 
four elements of the crime of consniracy, as TI have just 
enumerated and discussed them fur you, ther you must find 
the defendant not guilty of that charae. 

On the other hand, if vou should find that the 
government has sustained its burden of vr-of with resnect 
to each one of these elements of the crime of conspiracy, 
then you may find the defendant guilty on that count. 

Now, before finally instructing vou concernind 
your duties as jurors, I want to instruct you with recard 
to three other points of evidence introduced by the 
government in this case. ¢ 


First, the government has introduced evidence 


i 


concerning thre: circumstances of the defendar 's departure 
from Middletown late in the month of October, 1971, and 


his attempted escape from the FBI aqents in Chicago in 
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1973. 

Now, the law is that the flight or concealment 
of a person immediately after the commission of a crire, 
or after he is accused of a crime which has been committed, 
is not sufficient in itself to establish quilt, but it is 
a fact which, if proved beyond a reasonable doubt, may be 
considered by the jury in the Licht of all other proven 
facts in deciding the question of quilt or innocence. 

Whether or not evidence of flight or conceal- 
ment shows a consciousness of gquiit sna the significance, 
if any to be attached to such a circumstance are matters 
for determination by the jury. 

If you find beyond a reasonable doubt that 
the defendant used a name other than his own in order 
to avoid subsequent identification, that would be a fact 
f-om which you may, but need not, infer a consciousness 
of guilt on his part. 

If you find beyond a reasonable doubt that the 
defendant in the face of a court order on penalty 
of contempt refused to rermit sammles of his hair to be 
removed so that such samples might be compared with hairs 
found in one of the getaway cars, this is also a fact 
from which you may, but need not, infer a consciousness 


of guilt on his part. 
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Now, ladies and gentlemen, the most 
important part cf this case is the part which you now, as 
jurors, are about to play, because it is for you, and you 
alone, to © cide whether a defendant is guilty or not 
guilty as to a particular count in the indictment. I 
know that you will try the issues that have been presented to 
you according to the oath which you have taken as jurors, 
and in that oath you promised that you would well and 
truly try the issues joined in this case and a true verdict 
render. 

Now, I suggest to you that if you follow that 
oath and try the issues without combining your thinking 
with any emotions, you will arrive at a true and just 
verdict. 

Now, it must be clear to you that once you 
get into an emotional state and let fear or prejudice 
or bias or sympathy interfere with your thinking, then you 
will not arrive at a true and just verdict. 

Now, as you deliberate, please he careful 
to listen to the opinions of your fellow jurors as well 
as to ask for an opportunity to state your own views. 

No one juror holds the center staqe in the jury room, 
and no one juror controls or monopolizes the deliberations. 


If, after listening to your fellow jurors, 
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and if, after stating vour own view, you hecome convinced 
that your view is wrond, don't hesitate because of 
stfibbornness or pride of opinion to chance your view. 

On the other hand, don't surrenc - your honest 
conviction solely because of the opinion of vour fellow 
jurors or because you are outnumbered. 

Under your oath as jurors, you are not to be 
Swayed by sympathy. You are to be guided solely by the 
evidence in the case, and the hard core question which 
you must ask yourselves as you sit throuch this evidence 
is, where do you find the truth? Now, this is a question 
of the truth. That is what a trial is. It is not a 
battle of wits, it is not a contest of salesmanship, 
and is not a contest in personality. The only triumph 
in any case, whether it be a civil case or a criminal case, 
is whether or not the truth has triumphed. zf 2t hee, 
then justice has been done. If it has not, justice will 
not have been done. 

You are to determine the guilt or innocence 
of this defendant, again, solely on the basis of the 
evidence and the law which I just instructed you upon. 

The jury is not to consider in its deliberations 
or in any way to speculate about the punishment which a 


defendant may receive if he is found quilty. The function 
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of a jury is to determine the guilt or innocence of a defen- 
dant on the basis of the evidence and the Court's instruc- 
tions as to the law. It is then the Court or the 


Judge alone who has the duty to determine the sentence if 


there is a conviction. 

Aqain, you must return a verdict as to each 
count separately, and there are four counts in the 
indictment. The form of your verdict is either cuilty 
or not guilty. You may return a verdict of quilty as 
to each count, you may return a verdict of not guilty 
as to each count, you may return a verdict of quilty 
as to some counts, and a verdict of not quilty as to 
others. 

If you are not able to agree on a verdict as 
to several counts, you may not compromise by finding a 
defendant auilty as to certain counts and not quilty 
as to others. But, as I have pointed out to you earlier, 
in order to find the defendant guilty of a firearms 
charge, you must find him quilty of tne bank robbery 
charce. 

Now, your verdict as to each count must be 
unanimous and must reflect the conscientious conviction 
of each and every one of you as to each count. 


When you retire to the jurv room, you may send 
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for any of the exhibits you desire to see or have any 
of the testimony read back. 

Now, you are instructed that you are not 
to reveal the standing of the jurors, that is, the split 
of the vote, if that should occur, to anyone including 
the Court at any time during your deliberations. If you 
have any questions you would like to ask the Court, you 
will be furnished with pieces of paper and envelopes 
so you can write out a note and send it out. 

Now, will the lawyers please approach the 
robing room. 

(In the robing room) 

THE COURT: Mr. Buchwald, do you have any 
exceptions to the charae? 

MR. BUCHWALD: No exceptions, your Honor. 

THE COURT: Mr. Chisolm? 

MR. CHISOLM: Yes, your Honor, to that portion 
of the Court's charae wherein you instructed the jury 
as follows: If you finda beyond a reasonable doubt that 
the defendant in the face of a court order on penalty of 
contempt refused to permit samples of his hair to he 
removed so that such samples of his hair 


might be compared with hairs found 


in one of the getaway cars, this is a fact from which vou 
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may but need not infer a consciousness of quilt on his 
part. 

THE COURT: Any other? 

MR, CHISOLM: I have no other exceptions 
to that portion of the Court's charae. I just voint 


out on that particular one there was no evidence that 


if Ford refused to furnish the hair samples that it 


could be used at his trial and there's no evidence 
that the hair samples sought from him were for the 
purpose of comparing them with hairs found in one of the 
getaway cars. 

THE COURT: All right. 

(In open court) 

THE COURT: Ladies and gentlemen, at this 
time the Court will excuse alternate juror No. 1, Mr. 
Curley Saunders. Mr. Saunders, on behalf of the citizens 
in the Southern District of New York, this Court thanks 
you for your service on this jury. I am sorry that you 
will not get an opportunity to deliberate with your fellow 
jurors after having sat through this trial, but I'm afraid 
tnat that is often the fate of alternate jurors. 

But I'm sure you realize, also, that vour 
service was essential in the event that one of the other 


regular jurors became incapacitated or couldn't serve 
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as occurred in tlh..s case, with one juror being excused 
and the original alternate juror No. 1 heina substituted. 


So you are excused now with the thanks of the 


Do you have anythina in the jury room? 

ALTERNATE JUROR NO. 1: Yes, I have a news- 
paper. 

THE COURT: Would you Get it and leave hefore 
the others have come in. 

ALTERNATE JUROR NO. 1: Yes, I would. 

THE COURT: You are finished with the jury 
service and you can take your card for that purpose to 
room 109. 

(Alternate Juror No. 1 excused) 

THE COURT: At this time I will ask the clerk 
to swear the marshals who will accompany the jurors to the 
jury rocm. 

(One marshal was duly sworn) 

THE COURT: The jurors may follow the 


marshal to the jury room. 


(At 4:05 p.m. the jury retired to deliberate) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 

Vv. 
JAMES PATRICK FLYNN and 
RICHARD THOMSON oa a/k/a 
"Vincent A. Thomas" a/k/a 
"John A. August", 


Defendants. 


STIRS: 

PLEASE TAKE NOTIVE 
place convenient to the Court 
move this Court for an order 
ment as to the defendant Rich 
reasons that he has been deni 
speedy trial as guaranteed to 
stitution and the Rules of th 
New York. 


This motion is base 


annexed affidavit of Ronald J. 


papers and proceedings hereto 


DATED: Boston, Massachusetts 
November 4, 1974. 


‘NOTICE OF MOTION 


S. 74 Cr. 336 CBM 


that, at a time and 

, the defendant will 
dismissing the indict- 
ard T. Ford for the 

ed his rights to a 

him by the Federal Con- 


e Southern District of 
d on this notice, the 


Chisholm and all the 


fore in this case. 


Yours, et 


RONALD J{ CHISHOLM 
Attorney for Richard T.Ford 


a TE 7 eee 


TO: 


STEVEN A. SCHATTEN, ESQUIRE 
Assistant United States Attorney 
Southern District of New York 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


V- 


JAMES PATRICK FLYNN and 

RICHARD THOMSON FORD, a/k/a ; 

"Vincent A. Thomas", a/k/a S. 74 Ge. 396 
"John A. August", 


AFFIDAVIT 


Defendants. 


STATE OF MASSACHUSETTS: 
Ss. 
COUNTY OF SUFFOLK: 


RONALD J. CHISHOLM, being duly sworn, deposes 
and says: 

1. I am attorney for defendant Richard T. 
Ford in the above case. I make this affidavit in 
support of the defendant Ford's Motion for Dismissal. 


2. The.defendant Ford was arrested on or 


about October 11, 1973 in Chicago on a warrant charg- 


ing Ford with robbery, the subject matter of this in- 
dictment on a complaint that was issued November ll, 
1971. 

3. Wren Ford was arrested by federal 
authorities he was not brought to this jurisdiction 
to answer to this charge but instead was turned over 
to Massachusetts authorities to answer to other 


charges pending in the Commonwealth of Massachusetts. 


% nine Jeb eaent nae eed le ae. 


4. <A few days after be_ag arrested in 
Chicago defendant Ford wrote a letter dated September 28, 
1973 (undoubtedly meant to be October 28, 1973) to the 
U.S. Chief Justice for the Southern District of New 
York insisting upon a speedy trial. A copy is attached 
hereto marked Exhibit A. Defendant Ford also wrote an 
identical letter to the United States Attorney for tne 
Southern District of New York insisting on a speedy 
trial. A copy is attached hereto marked Exhibit B. 

5. In March, 1974 Ford was indicted by 
the Grand Jury of the Southern District of New York for 
this offense. 

6. On April 1, 1974 Ford was brought be- 
fore this Court for arraignment but the arraignment 
was continued until April 8, 1974 to allow Ford the 
Opportunity to obtain counsel. 

7. On April 1, 1974 the government filed 
an affidavit of readiness. 

8. On April 3, 1974 Ford's arraignment 
was continued until April 15, 1974. On April 3, 1974 
the Grand Jury voted a superseding indictment charg- 
ing Ford and others with the same robbery. 

9. On Apri] 15, 1974 Ford was arraigned 
on this indictment and pleaded not guilty. 

10. On April 25, 1974 pretrial motions were 
heard. On April 25, 1974 the Court set May 23, 1974 
for trial of this indictment (co-defendant Flynn was 
defaulted on April 15, 1974). 

ll. On May 22, 1974 Judge Bauman granted 
the government's motion for a continuance of ninety 
days or until the apprehension of co-defendant Flynn, 
whichever occurred first. This motion was g:.anted 
over the defendant's objection and the case was set 


for trial for August 21, 1974. 


12. Approximately August 16, 1974 I re- 
ceived notice that the defendant Ford's trial had been 
continued until November 18, 1974. This continuance 
was without the defendant Ford's assent and over his 
objection. 

13. The government admittedly has excul- 
paory evidence which it refuses to disclose until 
after the trial has commenced. This exculpatory evi- 
dence is not documentary but identification evidence 
previously brought to the Court's attention on other } 
motions. This evidence may not be available at a 
later time or if it is the quality may be weakened 
through the lapse of time. 

14. The defendant Ford is being denied 
furlough privileges afforded to him by the Commonwealth 
of Massachusetts while serving a sentence in 
Massachusetts while a detainer on this charge is lodged 
against hia. 

WHEREFORE, the defendant Ford respectfully 


requests that this Court idsmiss the indictment as to 


him. 
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UNITED STATES DISTRICT COURT “# 
SOUTHERN DISTRICT OF NEW YORK ~~! 


UNITED STATES OF AMERICA 


Vv. oy 
JAMES PATRICK FLYNN and 
RICHARD THOMSON FORD, a/k/a y ; 
*vincent. A. Thomas", a/k/a ™ fAL (2X otk hax date, 


“John A. August", e nag 18 cathe | Popa 


Defendants. 
la di-niedk . 


SD 


NOTICE OF MOTION AND So ORDERED 
AFFIDAVIT ce - 
Dated : MJ.) M4, 
S. 74 Cr. 336 (CBM) uly 24 
. Cee U 


US. d-T- 


RONALD J. CHISHOLM, ESQUIRE 
THREE CENTER PLAZA 
BOSTON, MASSACHUSETTS 02108 


(617)- 426-8688 micROFlt \\ 


Fi.#O Je CouaT 
SEP 2- 1975 


UNITED STATES DISTRIC COURT 
SOUTHERN DISTRICT OF NuwW YORK 


ee ee ee ee ee ee ee ee ee eee ee ee x 
UNITED STATES OF AMERICA $ 
Vv. $ NOTICE OF MOTION 
JAMES PATRICK FLYNN and 3 S. 74 Cr. 336 CBM 
RICHARD THOMSON FORD, a/k/a 
‘ "Vincent A. Thomas", a/k/a : penance nnn 
“John A. August.", PUSTRICE S,, 
: 3  FiLen Os, 
Defendants. PX 
ee ee ee me re ee re ee me ee ee ee ee ee SE ee ee ee ee Ge eee ee ee p 4 


SIRS: 


PLEASE TAKE NOTICE that, at a time and place con- 


venient to the Court, the defendant will move this Court 


for an order dismissing she indictment as to the defendant 
Richard T. Ford for the reasons that he has been denied his 
rights to a speedy trial as guaranteed to him by the Federal 
Constitution and the Rules of the Southern District of 


New York. 


fer. This motion is based on this notice, the annexed 
ES U UZ yy 
fer. ’ affidavit of Ronald J. Chisholm and all the papers and 
yp ¢ ah | 
snd “lV prgceedings heretofore in this case. 
— SF Kia 
< WS ’ 
S D. Ve DATED: Boston, Massachusetts 
Wee ee August 29, 197% 
’ on watetany iD Yours, etc. 
Fr hd A ag! | f 
{ Z phe 
; y at.” "6 Ribewke RONALD J; CHISHOLM 


poetics | Attorney for Richard f. Ford 


TO: DON BUCHWALD, ESQUIRE 
Assistant United States Attorney 
Southern District of New York 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


Vv. 


AFFIDAVIT 
JAMES PATRICK FLYNN and H 
RICHARD THOMSON FORD, a/k/a S. 74 Cr. 336 (CBM) 


"Vincent A. Thomas", a/k/a : 
"John A. August", 


Defendants. 


STATE OF MASSACHUSETTS: 


ss. 


COUNTY OF SUFFOLK: 


RONALD J. CHISHOLM, being duly sworn, deposes and 
and says: | 

1. I am attorney for the defendant Richard T. Ford | 
in the above case. I make this affidavit in support of the 
defendant Ford's Motion for Dismissal. | 

2. On November 4, 1974, the defendant's Motion 
to Dismiss the indictment for denial of speedy trial was 


denied by Judge Motley. 


3. On November 4, 1974, Judge Motley set this 
case for trial for February 18, 1975. 

4. On February 18, 1975, Judge Motley set this 
case for trial for June 1l, 1975. MThis’continuance was 


’ over the defendant Ford's objection. 


5. Prior to June 1l, 1975, Assistant Unitrda States 
Attorney, Don Buchwald, advised me that the Court had con- 
tinued this case to September 2, 1: . for trial. This was 


without the defendant Ford's consent and over his objection. 


WHEREFORE, the defendant Ford respectfully requests 


that this Court dismiss the indictment as to hin. 


Lani! lado ; 


RONALD J -/ CHISHOLM 
Attorney’ for defendant Ford 


Sworn to before me this 


29th day of August, 1975. 


v 


My commission expires: FA.4G 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-_——- = ee ee Oe Oe me me ee ee ee ee ee me oe ee oe oe oe oe x 
UNITED STATES OF AMERICA : | 
-v- : NOTICE OF MOTION | 
JAMES PATRICK FLYNN and : S. 74 Cr. = (AB) 
RICHARD THOMSON FORD, a/k/a 336 
"Vincent A, Thomas", "alk/a : 
"John A, August", Ogi epg, 
$ f > , rs ik “O¢?. 
Defendants, i>" coe 
=f MAY 17 194 OR, 
Se ee OPER TRONS CRSDOED x >, © ’ r | x 
™,, D. OF N. ‘+ 
SIRS: ey wert 


PLEASE TAKE NOTICE that, at a time and place 
convenient to the Court, the Government will move this 
Court for an order adjourning the trial of the above- 
entitled case, presently scheduled for May 28, 1974, for a 


period of approximately 90 days or until the apprehension of 


the fugitive co-defendant Flynn, whichever period is shorter, 

This motion is based on this notice, the annexed 
affidavit of Assistant United States Attorney Jed S. Rakoff 
for the Government, and all the papers and proceedings here- 
tofore in this case, 


Dated: New York, New York 
May 16, 1974, 


Yours, etc, 


PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York 

Attorney for the United States of 
America 


By: 


| 
/ | 
JED S. RAKOFF 
Assistant United States Attorney 


RONALD J. CHISHOLM, ESQ. 
Three Center Plaza 

Boston, Massachusetts 02108 
(Attorney for defendant Ford) 


ROBERT FLORSHEIM, ESQ. 

10 Columbus Circle 

New York, New York 10019 

(Local attorney of record for defendant 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-v- : 

AFFIDAVIT 
JAMES PATRICK FLYNN and 
RICHARD THOMSON FORD, a/k/a 
"Vincent A. Thomas," a/k/a : S.74 Cr. 336 (AB) 
"John A. August," 


Defendants, 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK : SS.: 
SOUTHERN DISTRICT OF NEW YORK  ) 

JED S. RAKOFF, being duly sworn, deposes and 
says: 

1. I am an Assistant United States Attorney 
in the office of Paul J, Curran, United States Attorney for 
the Southern District of New York and have responsibility 
for the prosecution of the above-captioned case. I make 
this affidavit in support of the Government's motion for an 
adjournment of the trial of this case, presently scheduled 
(as to defendant Ford) for May 28, 1974, for a period of 
approximately 90 days or until the apprehension of the 
fugitive co-defendant Flynn, whichever period is sho: ter. 

2. The Government respectfully submits that 
such an adjournment would fully comport with this District's 
Plan for Achieving Prompt Disposition of Criminal Cases 
(the "Speedy Trial Rules"), would be in the best interests 
of justice and judicial management, and would not prejudice 


defendant Ford in any material respect, / 


Re aS eee ae 


ae 


a 


 ISRiwp ’ 
71-3397 
I. LESS THAN TWO MONTHS OF 


THE SPEEDY TRIAL kULES' 
"SIX MONTH PERIOD' HAS RUN. 

3. Ford escaped from a Massachusetts prison 
sometime prior to 1970 (I believe, 1968). A Massachusetts 
warrant charging him with escape and assault with intent 
to mirder issue’ as a result. The Government expects to 
prove that in 1971, while living in Greenwood Lake, New 
York, under the alias "Vincent A. Thomas,” he joined with 
co-defendant Flynn and others to commit the armed bauk 
robbery and ancillary crimes charged in the instant 
indictment. At any rate, a federal warrant based on a 
complaint charging Ford with the bank robbery was issued 
in 1971. Ford, however, remained a fugitive until October 
11, 1973, when he was captured in Chicago under the name 
"John A. August." 

4. Upon his capture, Ford was turned over to 
Massachusetts authorities to stand trial on the prior state 
charges, and the federal warrant was lodged as a detainer,. 
(About this same time, Ford wrote a letter to the Souther 
District of New York requesting a Speedy Trial on the 
federal charges.) On February 8, 1974, midway through his 
trial in Massachusetts, Ford changed his plea to one of 
guilty on charges of escape, assault with intent ‘> mirder, | 
and related charges. He was sentenced forthwith to concur- 
rent terms of 8 to 10 years imprisonment, which term he is 


presently serving. The judgments were entered that same 


date, February 8, 1974. 


JSR:wp 
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5. Hence, February 8, 1974, is, at earliest, the 
date on which the "six-month period" under the Speedy Trial 
Rules began to run as to Ford.” This is L. .ause the period 
prior to October 11, 1973, during which time he was a fugi- 
tive, is a period excluded from the six-month computation 
by virtue of Rule 5(d) of the Speedy Trial Rules, which 
treats as an excluded period "The period of delay resulting 
from the absence or unavailability of the defendant," 
Similarly, the period from October 11, 1973, until the 
disposition of the Massachusetts charges on February 8, 
1974, is an excluded period by virtue of any of three 
separate provisions: Rule 5(d), supra; Rule 5(f), which 
excludes "The period of delay resulting from detention of 
the defendant in another jurisdiction provided the prose- 
cuting attorney has been diligent and ha8 made reasonable 
efforts to obtain the presence of the defendant for trial;"” 
and, particularly, Rule 5(a), which excludes "The period of 
delay while proceedings concerning the defendant are pend- 
ing, including but not limited to . .. trial of other 
charges, and the period during which such matters are sub 
judice." See, e.g., United States v. Cangiano, 491 F.2d 
906, 909 (2d Cir. 1974). 

6. On March 21, 1974, a two-count Indictment (74 
Cr. 279), charging Ford with the 1971 armed bank robbery, 
was filed in this District. Ford was arraigned before Judge 


Tenney on April lst at which time he refused to be 


* The shorter, "three-month period” for detained defendants 
does not apply to "any defendant who is serving a term of 
imprisonment for another offense ...." Rule 3 of the 
Speedy Trial Rules, 

**The "reasonable efforts" provision, in a context such as 
this, appears to be satisfied by filing a detainer, as was 


done here. See Rule 9({b)(ii), Speedy Trial Rules, 


TT 
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fingerprinted, The case was assigned to Judge Bauman 
for all purposes, Also on April lst, the Government 
file. a notice of readiness as to defendant bord, 

7. On April 3, 1974, the Grard Jury voted a 
Superseding indictment, charging Ford, Flynn and oth« 8 
unnamed, with the bank robbery, conspiracy, anc related 
crimes, Flynn, who had appeared before the Grand Jury 
in March (at which time he was represented by Ford's 
present attorney, Ronald Chisholm), appears to have become 
a fugitive immediately thereafter, As of now, he still 

* mot been apprehended. Acc-- ngly, none of the"six- 
month period” has run as to Flynn. Rule 5(d), Supra, 

8. 0 -i1 15, 1974, Ford, now represented by Mr, 
Chisholm, entered a ot guilty plea to the present indict- 
ment. Ford was given 10 days for motions. A hearing was 
also held on the Government's motion (first made on April 1st) 
for physical exemplars; when Ford refused to provide hand- 
writing, handprinting, and hair samples, he was given one 
week to comply with this Court's order to furnish the 
Same or else face contempt, 

9. On April 25, 1974, following Ford's continued 
noncompliance with respect to the furnishing of hair Samples, 
Ford was held in civil contempt by this Court and warmed of 


the further possibility of criminal contempt, Also, on 


April 25th, this Court ruled on defendant's pre-trial motions, 


made that same day. But as of now, he still has not complied 


with this Court's order, 


- 4 « 


| 
| 
} 
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: 10, It follows that some or all of tne period 
from April lst tv the present mist be excluded from the 


computativna of the six months period that began to run on 


February 8, 1974, for at least two reasons: 


il. First, under Rule 5(a), there mst be 
excluded "The period of delay while proceedings concer->ing 
the defendant i<:: pending, including but not limited to eee | 
pre-trial motions: e+. trial of other charges ... and the 
period during which such matters are sub judice." The 
Government's pre-trial motion that defendant furnish various 
physical exemplars, including fingerprints, handwriting, 

’ handprinting, and hai samples, was first made orally before 
Judge Tenney on April lst and then, when the case was 
assigned to Judge Bauman, made in writing in motion papers | 
filed April 2, 1974. This motion, and the attendant con- 


tempt proceedings, were not completed (if, indeed, they can 


arn AO 


be said to be completed as of now, since criminal contempt 
proceedings against Ford are s*ill ending unless he purges 


| himself of his civil contempt) until April 25, 1974, when 


this Court found Ford in civil contempt. Thus, the period | 
from April lst through April 25th should be excluded from 
computation of the six-month period. 


12, Second, Rule 5(c)(i) excludes from the six- | 


month period the period of time during which "evidence 
material to the government's case is unavailable, when the | 
prosecuting attornéyhas exercised due diligence to obtain 


such evidence and there are reasonable grounds to believe 


that such evidence will become available within a reasonable 


period.” Clearly, the Government has exercised due dili- 


gence in an attempt to obtain evidence of defenuants hair zg 


a 


‘ 


: ar aaa TT 


~-e 
* 
Ny 
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71-3397 samples -- evidence that may prove highly material if it 


becomes available and if a scientific comparison shows it 
to be similar to hairs recovered by the Government from the 


{ 
' 


scenes of crimes charged in the instant indictment, There 


| 
| 
} 
} 


would appear to be some reasonable grounds, moreover, for 
believing that the defendant Ford will eventually make this 
evidence available, since he for some time also refused, 

! 


but eventually complied, with Court orders to supply finger- 


rints (admittedly not nearly so vital in this case, since 
Pp y x > 


the bank robbers wore gloves) and handwriting and hentpetat 
ing (also, admittedly, of less value on the facts of this 
case). Presumably, it was the hope of this Court that 
defendant would eventually also provide the hair samples 
that prompted the Court to find defendant only in civil 
contempt, despite his repeated and wilfull refusals to 

| furnish the hair samples, and to thus provide him with 
the opportunity of purging his contempt. Alternatively, | 
even if there is no longer any reasonable expectation that 
defendant will supply the hair samples (or, what is the 
sane thing, supply them in time that a pre-trial scientific 
comparison can be made), surely defendant is estopped from | 
invoking the benefits of the Speedy Trial Rule when he 
himself is the sole cause of the unavailability of poten-~ 


tially crucial evidence without which the Government will 


be forced, through no fault of its own, to go to trial 
less materially prepared than it ought to be. In short, 
it is submitted that, pursuant to Rule 5(c)(i), there 
should be excluded from the six month period the entire 
time from April lst through the present (and continuing), 


in wnich defenaant has refused to make material evidence 


*6- 
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a 
available -- at least until such time as the Court concludes 
that there is no reasonable ground for supposing that such | 
evidence will become available within a reasonable period, 

13. If the entire period from April ist through 
the present is excluded from the six-months computation, 
only 51 days of the 180 days grece-period permitted by the 
Speedy Trial Rules has actually run, i.e., February 9, 1974, 
through March 31, 1974, Even if only the period from 
April lst to April 25th is excluded, still, as of May 28th 
(when trial is scheduled), only 83 days of the 180 days will 
have run, so that a 90- -day adjournment would still be very 
much in keeping with both the letter and the spirit of the 
Speedy Trial Rules. (The letter binds the Government as 
to being ready for trial, but does not bind the Court in 
actually setting a trial date, United States v, Cacciatore, 
487 F.2d 240, 243, n. 2 (2d Cir, 1973) -- though, of course, 
it provides a kind of guideline against which the Court 
can judge the reasonable bounds of its discretion.) 
II. THE INTERESTS OF JUSTICE AND SOUND 

JUDICIAL MANAGEMENT SUPPORT THE 


REQUESTED ADJOURNMENT, AND DEFENDANT 
IS NOT PREJUDICED BY IT. 


14. The underlying fact which forces the Government 
to request this adjournment is that the co-defendant Flynn | 
took flight (somewhat to the Government's surprise) at the 
time of his indictment and, in the few weeks that have sikiuais) 
elapsed, has not been apprehended, While, of course, there 
is no guarantee that Flynn can be apprehended within any 
given period of adjournment, the Government respectfully 


submits that, given the very little time that (on any 


reckoning) has thus far elapsed since this case came on 
oe ae 


before the Court, the Government is entitled to a reasonable 
further delay in order to try to apprehend him. 

15. The reasons why the fugitive status of Flynn 
warrant$ an adjournment with respect to the incarcerated co- 
defendant Ford are two, each of which, incidentally, consti- 
tute$ grounds of delay under the Speedy Trial Rules, although 
even if they did not, the 90-day maximum placed on the 
Government's request would mean that the six-month period 
would not be exceeded in any event. 

16. First, the need to try the case twice would 
put an unwarranted strain on the time and resources of the | | 
Government and this Court. This case involves no ordinary 
bank robbery, but rather a far-flung conspiracy which was 
calculated to conceal the identities of the robbers and which 
entailed, merely by way of preparation for the robbery, the 
commission of substantive crimes in at least three States. 
(The robbery itself netted over $200,000.) At present the 
Government, even i> it puts on a "thin" case, anticipates that 


it will have to call a minimum of 27 witnesses from all over 


the country. The Government submits that sound management 

warrants avoidance of having not one but two trials of this 

length, when there is a realistic possibility that the fugi- 

tive Flynn can be apprehended and there is no compelling reason 

to move forward as to the non-fugitive Ford. Pian 
17. Second, of course, the Court is already aware 

from the Government's representations at the April 25 hearing 


that the fugitive Flynn is a former felon (having at least 


three prior convictions for such crimes as armed robbery) 


considered by the FBI to be armed and dangerous and thus, in- 


«%- 


71-3397 herently, a potential danger to Government witnesses. Speci- 
‘fically, this danger was brought to the attention of this 
Court on April 25 in the context of defendant's motion for the 
‘names of all the Government witnesses to whom photospreads 
were shown. The Government opposed this motion, stating: 
"We do object to revealing the persons to whom 

the photo spreads were shown, because one of aa 
the defendants here is a fugitive 2rmed and on. a 
dangerous, and we feel there is a « ager for that 
reason." (April 25 Hearing Transeript, pp.3-4) Z 
In ruling in the Government's favor on this point, this Court | 
| 


.Stated to defense counsel (who, as noted, was previously counsel | 


.for the fugitive as well): 


"Let me make this clear to you. I am not 
going to do anything that will identify the 
| prospective identification witnesses to you. ‘ 
What I will do is to cause to be made available F 
| 
| 
| 


to you the spread of pictures so that you can 
see those pictures so that you can be prepared 
for whatever kind of identification hearings | 
you want in the light of having seen the spread 
of the pictures. Is that clear? But I certainly 
am not going to have you told the names of the 
people who have made the identification, where 
one dangerous criminal is walking the streets. 
Now, I am not -- I have not lost my senses yet | 
and I suggest that I am not about to do that." 
(April 25 Hearing Transcript, p.8) 


The Government submits that these same strong considerations 
that prompted this Court to deny identification of the 
Government witnesses to defense counsel prior to the Ford 
trial, so long as Flynn was a fugitive, just as strongly war- | 


rant adjournment of the trial altogether while Flynn remains 


| 


a fugitive and while there is no compelling reason against a 
‘few months' adjournment for the purpose of trying to apprehend 


‘the fugitive. 


18. Each of the above considerations finds support 


in particular provisions of the Speedy Yrial Rules (although 


= 


it must be remembered that a 90-day adjournment, even if 
not “excluded” from the six-month rule computation, would 
not extend Ford's trial beyond the six-month period). To 
begin with, the general provision of Rule 5(h) providing 
for a "period of delay occasioned by exceptional circum- 
stances" has been applied by our Court of Appeals to 
sanction delay in situations generally analogous to the 
present one, For example, in United States v. Rollins, 
487 F. 2d (2d Cir. 1973), the Government, without even 
notifying the Court, failed to bring the case to trial 
within six months, partly from inexcusable inadvertance 
but partly because the Government's secret witness was 
himself under suspicion in mother investigation that 
might be compromised if he took the stand and revealed 
his cooperation with the Government. The Court of Appeals, 
applying Rule 5(h), refused to dismiss the indictment, 
stating "the public interest in prompt adjudication must 
be balanced against competing interests." (487 F. 2d at 
414). Similarly, in United States v. Cuomo, 479 F. 2d 
688 (2d Cir. 1973), cert. denied Bs. es 
(1974), a ninety-day adjournment to protect the safety and 
usefulness of an informant was held to be an "excluded 
period" in terms of the Speedy Trial Rules, 

19. A more specific provision of the Speedy 
Trial Rules that is also very much in point is Rule 5(e), 


providing for "A reasonable period of delay when the 
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, specifically moved for a severance** nor made any showing 


defendant is joined for trial with a co-defendant as to 


' whom the time for trial has not run and there is good 


cause for not granting a severance."* Applying this 
provision very recently in United States v. Cangliano, 491 
F. 2d 906, 909, our Court of Appeals found "good cause" 
for not grar‘ting a severance in the mere fact that the 
defendant there had not specifically moved for a severance 


and did not, in any case, make any showing of prejudice 


| suffered from the delay resulting from the lack of 


severance. Here, likewise, defendant Ford has neither 


of prejudice from delay (as set forth below, there is no 
prejudice). But, additionally, in the present case there 
are the positive reasons to avoid severance, already set 
forth above, if possible, until Flynn is apprehended, 
20. Finally, defendant Ford will not in any 

way be prejudiced by the proposed 90-day adjournment, 

Ford himself is just beginning the serving of several 8-10 
year concurrent sentences imposed last February; his 
personal freedom will thus, not be in any way curtailed 
by the adjournment. As to the preparation of his defense, 


* Rule 5(e) continues: "In all other cases the defendant 
should be granted a severance so that he may be tried within 
the time limits applicable to his case."' (emphasis supplied). 
As the Court of Appeals made clear in Cangliano, infra, 
this provision does not come into force with respect to a 
delay that would not exceed the six-month period as to either 
the defendant or the co-defendants. In the present case, as | 
noted, a 90-day delay will not push the trial beyond the. six | 
month period as to e‘ther Ford or Flynn, 
** While, at the hearing on April 25, this Uourt, sua sponte, 
indicated that it might proceed to trial against Ford alone | 
if Flynn were not apprehended by May 28 -- (hence the need | 
for this present motion)--any actual severance ruling would 
have been premature on April 25 and norewas made. At no time) 
has defendant Ford moved for severance, 
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the adjournment can only aid it. In response to the 
defense's three extensive discovery motions (es limited 
by this Court's rulings on April 25), the Government has 
already supplied the defense with voluminous discovery, 
including everything this Court ordered made available 

to the defense, except for a few telephone records and FBI 
laboratory reports that are presently on their way to my 
office and will be turned over for inspection and copying 
just as soon as they arrive. Also, raed counsel 


sf? 
Chisholm cunplained to me just yesterday, that the fact 


m_ 


that defendant Ford was being held here in the Federal Ho 
of Detention while he (Chisholm) had his office in Boston, 
had made the defense's pre-trial preparation more difficult. 
However, if the adjournment is granted, Ford will undoubtedly 
be sent back to the Walpole, Massachusetts prison where he ! 
is serving his present sentence, and thus will be more 
easily available to Mr. Chisholm for pre-trial consultations. 
WHEREFORE, the Government respectfully requests 
that this Court adjourn the trial of the instant case for 
approximately 90 days from the presently scheduled trial 
date (May 28, 1974) or until the apprehension of the 


fugitive co-defendant Flynn, whichever period is less, 
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Assistant United States Attorney 
Sworn to before me this 


16th day of May, 1974. 
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| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK MEMO ENDORSED 
I io : ‘ ° 


| UNITED STATES OF AMERICA 


-v- NOTICE OF MOTION 


\JAMES PATRICK FLYNN and : S. 74 Cr. 335 CEM 


| RICHARD THOMSON FORD, a/k/a 
‘Vincent A. Thomas", a/k/a 
|"John A. August", : 


Defendants. 


PLEASE TAKE NOTICE that, at a time and place 


|convenient te the Court, the Government will move this 


(court for an order adjovrning the trial of the above- 
entitled case, presently scheduled for November 18, 1974, 

[for a period of approximately 90 days or until the appre- 
|hension of the fugitive co-defendant Flynn, whichever period is 
shorter. 
! This motion is based on this notice, the annexed 
affidavit of Assistant United States Attorney Steven A. 
Schatten for the Government, and all the papers and pro- 
lceedings heretofore in this case, 


Dated: New York, New York 
| November 1, 1974. 


Yours, etc. 


PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
P of America 


| », doen Salton 


STEVEN A, SCHATTEN 
Assistant United States Attorney 


| | 
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|TO: RONALD J. CHISHOLM, ESQ. 
| Three Center Plaza 

Boston, Massachusetts 02108 
(Attorney for defendant Ford) 


SAS :ilf 
71-3397 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


Screener peer esatibacitinetiaascss x 


UNITED STATES OF AMERICA 
| 

-Vv- 

AFFIDAVIT 

JAMES PATRICK FLYNN and : 
‘RICHARD THOMSON FORD, a/k/a S. 74 Cr. 336 (CBM) 
“Vincent A. Thomas," a/k/a 
“John A, August," 


Defendants, 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK : SS.: 


SOUTHERN DISTRICT OF NEW YORK) 


| STEVEN A, SCHATTEN, being duly sworn, deposes and 


says: 


fin the office of Paul J. Curran, United States Attorney for 


he Southern District of New York and have responsibility 
‘for the prosecution of the above-captioned case. I make 


his affidavit in support of the Government's motion for an 


1. I am an Assistert United States Attorne: 
djournment of the trial of this case, presently scheduled | 
as to defendant Ford) for November 18, 1974, for a period of | 
pproximately 90 days or until the apprehension of the 
ugitive co-defendant Flynn, whichever period is shorter, 

2. The Government respectfully submits that 
= an adjournment would fully comport with this District's 
Plan for Achieving Prompt Disposition of Criminal Cases 


the "Speedy Trial Rules"), would be in the best interests 


pf justice and judicial management, and would not prejudice 


lefendant Ford in any material respect 
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[SOUTHERN DISTRICT OF NEW YORK 


‘cv sancti | 
\UNITED STATES OF AMERICA | 
; 
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AFFIDAVIT 
JAMES PATRICK FLYNN and : 

|RICHARD THOMSON FORD, a/k/a S. 74 Cr. 336 (CBM) 
"Vincent A. Thomas," a/k/a 


Wid se 


a ee 


| "John A, August," 
| Defendants. 
| 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK ss.: 

wen DISTRICT OF NEW YORK) 
| 
| 
| 


STEVEN A, SCHATTEN, being duly sworn, deposes and 


ays: 

1. I am an Assistant United States Attorney 
in the office of Paul J. Curran, United States Attorney for 
the Southern District of New York and have responsibility 


for the prosecution of the above-captioned case. I make 


this affidavit in support of the Government's motion for an 


djournment of the trial of this case, presently scheduled 


as to defendant Ford) for November 18, 1974, for a period of 


approximately 90 days or until the apprehension of the | 
| 


puastive co-defendant Flynn, whichever period is shorter. 


2. The Government respectfully submits that 


uch an adjournment would fully comport with this District's 


lan for Achieving Prompt Disposition of Criminal Cases 


(the "Speedy Trial Rules"), would be in the best interests 


hE justice and judicial management, and would not prejudice 


efendant Ford in any material respect, 


-4 « 


"John A. August." 


J 


| 


‘guilty on charges of escape, assault with intent to murder, 


| 3. Ford escapev trom a Massachusetts prison 


|warrant charging him with escape and assault with intent 
‘to murder issued as a result. The Government expects to 
leseus that in 1971, while living in Greenwood Lake, N° # 
lyork, under the alias "Vincent A. Thomas," he joined with 
co-defendant Flynn and others to commit the armed bank 
[robbery and ancillary crimes charged in the instant 
|indictment. At any rate, a federal warrant based on a 


|complaint charging Ford with the bank robbery was issued 
| 
|11, 1973, when he was captured in Chicago under the name 


4. Upon his capture, Ford was turned over to 


‘District of New York requesting 4 Speedy Trial on the 


‘trial in Massachusetts, Ford changed his plea to one of 


| sometime prior to 1970 (I believe, 1968). A Massachusetts 


jin 1971. Ford, however, rerained a fugitive until October 


| 
Massachusetts authorities to stand trial on the prior state 
icharges, and the federal warrant was lodged as a detuiner. 


(About this same time, Ford wrote a letter to the Southern 


\federal charges.) On February 8, 1974, midway through his 


and related charges. He was sentenced forthwith to concur- 


\rent terms of 8 to 10 years imprisonment, which term he is 


presently serving. ‘The judgments were entered that same 


date, February 8, 1974. 


| 5. Hence, February 8, 1974, is, at earliest, the 


date on which the "six-month period" under the Speedy Trial 


| 


Rules began to run as to Ford,* This is because the period 


bi. to October 11, 1973, during which time he was a fugi- 
| 

| 

tive, is a period excluded from the six-month computation 


by virtue of Rule 5(d) of the Speedy Trial Rules, which 


treats as an excluded period "The period of delay resulting 
from the absence or unavailability of the defendant." 
Similarly, the period from October 11, 1973, until the 
disposition of the Massachusetts charges on February 8, 
1974, is an excluded period by virtue of any of three 
separate provisions: Rule 5(d), supra; Rule 5(f), which 


excludes "The period of delay resulting from detention of 


the defendant in another jurisdiction provided the prose- 
cuting attorney has been diligent and has made reasonable 
efforts to obtain the presence of the defenda.* for trial; '""** 
= particularly, Rule 5(a), which excludes "The period of 
delay while proceedings concerning the defendant are pend- 
ing, including but not limited to . .. trial of other 


charges, and the period during which such matters are sub 


udice." See, e.g., United States v. Cangiano, 491 F.2d 


906, 909 (Zd Cir. 1974). 


6. On March 21, 1974, a two-count Indictment (74 


Cr. 279), charging Ford with the 1971 armed bank robbery, 


| 
as filed in this District. Ford was arraigned tefore Judge | 


Tenney on April lst at which time he refused to be 

*The shorter, "three-month period” for detained defendants 
does not apply to “any defendant who is serving a term of 
imprisonment for another offense ...." Rule 3 of the 
Speedy Trial Rules. 

\** The “reasonable efforts" provision, in a context such as 
this, appears to be satisfied by filing a detainer, as was 
ldone here. See Rule 9(b)(ii), Speedy Trial Pules. 
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\fingerprinted. The case was assigned to Judge Bauman 
|for all purposes. Also on April lst, the Government 


\filed a notice of readiness as to defendant Ford. 
| 7. On April 3, 1974, the Grand Jury voted a 


|superseding indictment, charging Ford, Flynn and others 


‘unnamed, with the bank robbery, conspiracy, and related 


crimes. Flynn, who had appeared before the Grand Jury 


jin March (at which time he was represented by Ford's 


} 


|present attorney, Ronald Chisholm), appears to have become 


} 
| 


a fugitive immediately thereafter. As of now, he still 


j|has not been apprehended. Accordingly, none of the "six- 


jmonth period" has run as to Flynn. Rule 5(d), supra. 


| Chisholm, entered a not guilty plea to the present indict- 


i iment. Ford was given 10 days for motions. “A hearing was 
xe iH 


8. On April 15, 1974, Ford, now represented by Mr. | 
also held on the Government's motion (first made on April lst)) 


for physical exemplars; when Ford refused to provide hand- 
} 
\writing, handprinting, and hair samples, he was given one 
| 


|week to comply with this Court's order to furnish the 
|same or else face contempt. 


| 9, On April 25, 1974, followliug Ford's continued 


il 


| noncompliance with respect to the furnishing of hair samples, | 


the further possibility of criminal contempt. Also, on 


April 25th, this Court ruled on defendant's pre-trial motions, 


made that same day. but as of now, Ford still has not 


| 
Ford was held in civil contempt by this Court and warned of | 
| 


| 
cotta with this Court's order, 


dl 
| 


eg ner nen — 
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10 On May 16, 1974, the Government filed a 
motion for an order adjourning the trial of this case for 
a period of 90 days or until the apprehension of the 
fugitive co-defendant Flynn, whichever period was shorter. 
The Government's motion was granted by Judge Bauman. 

11. In August 1974, this case was reassignec to 
the Hon. Constance Baker Motley, United States District 
Judge, and trial was set down for November 18, 1974, 

I. THE INTERESTS OF JUSTICE AND 
SOUND JUDICIAL MANAGEMENT 
SUPPORT THE REQUESTED AD- 
JOURNMENT, AND DEFENDANT 
IS NOT PREJUDICED BY IT. 

12. The underlying fact which forces the Govern- 
ment to request this adjournment is that the co-defendant 
Flynn took flight at the time of his indictment and has 
not been apprehended. While, of course, there is no 
guarantee that Flynn can be apprehended within any given 
period of adjournment, the Government respectfully 
submits that, given alk of the circumstances here involved 
the Government is entitled tc an additional, reasonable 
further delay in order to try to apprehend him. 

13. The reasons why the fugitive status of Flynn 
warrants an adjournment with respect to the incarcerated co- 


defendant Ford are two, each of which, incidentally, consti- 


tutes grounds of delay under the Speedy Trial Rules. 


' 
4] 
' 


14. First, the need to try the case twice would 
put an unwarranted strain on the time and resources of the 
This case involves no ordinary 


bank robbery, but rather a far-flung conspiracy which was 


icalculated to conceal the identities of the robbers and wiiich 
lentailed, merely by way of preparation for the robbery, the 


|commission of substantive crimes in at least three States. 


(The robbery itself netted over $200,000.) At present the 


it will have to call a minimum of 27 witnesses from all over 
the country. The Government submits that sound management 
warrants avoidance of having not one but two trials of this 
length, when there is a realistic possibility that the fugi- 
tive Flynn can be apprehended and there is no compelling reaso 
to move forward as to the non-fugitive Ford. 

15. Second, of course, the Court is already aware 


from the Government's representations at the October 16, 1974 


hearing that the fugitive Flynn is a former felon (having at 


least three prior convictions for such crimes as armed 


robbery); and Flynn is considered by the FBI to be armed 
* dangerous and thus, inherently, a potential danger to 
| 

|Government witnesses. Specifically, this danger was brought 


to the attention of the Court on April 25 and again on Octobe 


16, in the context of defendant's motions fer the names of 


Government, even if it puts on a "thin" case, anticipates tha 


| 
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Government witnesses. The Government opposed motions 


| 
stating at the April 25 hearing 


"we do object to revealing the persons to 
whom the photo spreads were shown, because 
one of the defendants here is a fugitive 
armed and dangerous, and we feel there is 

a danger for that reason." (April 25 Hearing 
Transcript, pp. 3-4) | 


In ruling in the Government's favor on this point on both 


occasions, this Court has indicated to defense counsel 


(who, as noted, was previously counsel for the fugitive as 
well): 


"Let me make this clear to you. I am not 
going to do anything that will identify the 
prospective identification witnesses to you. 
What I will do is to cause to be made available 
to you the spread of pictures so that you can 
see those pictures so that you can be prepared 
tor whatever kind of identification hearings 
you want in the light of having seen the spread 
of the pictures. Is that clear? But I certainly 
am not going to have you told the names of the 
people who have made the identification, where 
one dangerous criminal is walking the streets. 
Now, I am not -- I have not lost my senses yet | 
and I suggest that I am not about to do that." 

(April 25 Hearing Transcript, p.8) | 
| 
| 


See also October 146 Hearing Transcript. 
The Government submits that these same strong considerations 
that prompted this Court on April 25 and once again on 


October 16 to deny identification of the Government witnesses 


to defense counsel prior to the Ford trial, so long as 
Flynn was a fugitive, just as strongly warrant adjournment 
of the trial altogether while Flynn remains a fugitive 
few months' adjournment for the purpose of trying to apprehen 


the fugitive. 


Pe oe 


| 
| 


| 
and while there is no compelling reason against a | 


—— 


| protect the safety and usefulness of an informant was held 


*Rule 5(e) continued: In all other case the defendant 
should be granted a severance 90 that he may be tried within 
the time limits applicable to his cas2," 


‘ie | | 
i744 ! 


dant is joined for trial with a co-defendant as to whom the | 


( ( i 
16. Each of the above considerations finds 

gmipport in particular provisions of the Speedy Trial Rules. 
To begin with, the general provision of Rule 5(h) providing 
for a'period of delay uccasioned by exceptional circumstances" 
has been applied by our Court of Appeals to sanction delay 
in situations generally analogous to the present one. For 
example, in United States v. Rollins, 487 F.2d (2d Cir. 1973), 
the Government, without even notifying the Court, failed to 
bring the case to trial within six months, partly from 
inexcusable inadvertance but partly because the Government's 
secret witness was himself under suspicion in another 
investigation that might be compromised if he took the stand 


and revealed his cooperation with the Government. The 


Court of Appeals, applying Rule 5(h), refused to dismiss 
the indictment, stating "the public interest in prompt | 4 
adjudication must be balanced against competing interests." 

(487 F.2d at 414). Similarly, in United States v. Cuomo, a 
479 F.2d 688 (2d Cir. 1973), cert. denied 


U.S. (1974), a ninety-day adjournment to 


to be an “excluded period" in terms of the Speedy Trial Rules. 
17. A more specific provision of the Speedy Trial 
Rules that is also very much in point is Rule 5(e), 


providing for "A reasonable period of delay when the defen- 


time for trial has not run and there is good cause for not 


granting a severance."* Applying this provision very 


itr 


recently in United States v. Cangliano, 491 F.2d 906, 909, 
our Court of Appeals fourd "good cause" for not granting a 
severance in the mere fact that the defendant there had not 
specifically moved for a severance and did not, im any case, 
make any showing or prejudice suffered from the delay 
resulting from the lack of severance. Here, likewise, 
defendant Ford has neither specifically moved for a severance 
nor made any showing of prejudice from delay (as set forth 
below, there is no prejudice). But, additionaliy, in the 
present case there are the positive reasons to avoid 
severance, already set forth above, if possible, until Flynn! 
is apprehended. 

18, Finally, defendant Ford will not in any way 
be prejudiced by the proposed 90-day adjournment. Ford 
himself is now serving of several 8-10 year concurrent 


sentences imposed last February; his personal freedon will 


thus, not be in any way curtailed by the adjournment. As 

to the preparation of his defense, the adjournment can only | 
aid it. If the adjourrmment is granted, Ford will undoubtedly 
continue to remain in the Walpole, Massachusetts prison | 
where he is serving his present sentence, and thus will be 


readily available to Mr. Chisholm for pre-trial consultations. 


II, THE ADJOURNMENT WILL COMPORT WITH 


THE SPEroY TRIAL RULES 


i9. Some or all of the period from April lst to 


the present must be excluded from the computation of the 


six months period that began to run on February 8, 1974, for 


at least two reasons: 


SAS: 1m 
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20. First, under Rule 5(a), there must be 


tie, 


excluded "The period of delay while proceedings concerning 
the defendant are pending, including but not limited to 


pre-trial motions ... trial of other charges ... and the 


period during which such matters are sub judice." The 


Government's pre-trial motion that defendant furnish 

various physical exemplars, including fingerprints, hand- 
writing, handprinting, and hair samples, was first made 
orally before Judge Tenney on April lst and then, when the 
case wes assigned to Judge Bauman, made in writing in 

motion papers filed April 2, 1974. his motion, and the 
attendant contempt proceedings, were not completed (if, 
indeed, they can be daid to be completed as of now, since 
criminal contempt proceedings against Ford are still pending 
unless he purges himself of his civil contempt) until 

April 25, 1974, when this Court found Ford in civil contempt. 
Thus, the period from April lst through April lst through 
April 25th should be excluded from computation of the six- 


month period, 


21. 


Second, Rule 5(c)(i)} excludes from the six- 


month period the period of time during which "evidence 
material to the government's case is unavailable, when the 
j prosecuting attorney has exercised due diligence to obtain 
| such evidence and there are reasonable grounds tc believe 
that such evide.ce will become available within a reasonable 
| period." Clearly, the Government has exercised due dili- 
gence in an attem;~ to obtain evidence of tefendants hair 
samples. There wou.d appear to be some reasonable grounds, 


moreover, for believing that the defendant Ford will | 


eventually make this evidence available, since he for some 


time also refused, but eventually complied, with Court 
orders to supply fingerprints (admittedly not nearly so 
vital in this case, since the bank robbers wore Zloves) and 


handwriting and handprinting (also, admittedly, of less 


value on the facts of this case), Alternatively, even 

| if there is no longer any reasonable expectation that 
defendant will supply the hair samples (or, what is the 
same thiag, supply them in time that a pre-trial scientific 


comparison can be made), surely defendant is estopped from 


| Saveking the benefits of the Speedy Trial Rule when he 

| himself is the sole cause of the unavailability of poten- 
tially crucial evidence without which the Government will 
less materially prepared than it ought to be. In short, 

|it is submitted that, pursuant to Rule 5(c)(i), there 


should be excluded from the six month period the entire 


be forced, through no fault of its own, to go to trial 
- ll - 


time from April lst through the present (and continuing), 

in which defendant has refused to make material evidence 
available -- at least until such time : the Court concludes 
that there is no reasonable ground for supposing that such 
evidence will become available within a reasonable period, 


2. If the entire period from April lst through 
the present is excluded from the six-months computation, 
only 51 days of the 180 days grace-pericd permitted by the 
Speedy Trial Rules has actually run, i.e., February 9, 1974, 
through March 31, 1974, (The letter of the Speedy Trial 
Rules binds the Government to be ready for trial, but it 
does not bind the Court in actually setting trial date, 


United States v. Cacciatore, 487 


(2d Cir. 1973) -- although it, of course, furnishes a kind 


of guideline against which this Court can utilize to ascer- 


tain the reasonable exercise of its discretion.) 
WHEREFORE, the Government respectfully requests 
that this Court adjourn the trial of the instant case for 
approximately 90 days from the presently scheduled trial 
date (November 18, 1974) or until the apprehension of the 


fugitive co-defendant Flynn, which ever period is less. 


Ha 
STEVEN A, SCHATTEN 
Assistant United States Attorney 


Sworn to before me this 


lst day of November, 1974, 
Fa =~ 

CLE s7eG af ce 4220% 

ANSON 

ALMA HAN? lee 


NOTARY PUBLIC * 
Wo. 24-5753450 | 


Yor. 


please take notice thata _——__ 
@ within is a copy, was this day 

in the within entitled action, 
of the Clerk of this Court. 


Yours, etc., 


me et me ee ee -—= o ——— _ 
United States Attorney 
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Attorney for _._______ 


—_————- 


é notice that the within __ 
ented for settlement and sig 
Honorable 


is District Judge, at the office of 
oom 601, United States Court- 


uare, Borough of Manhattan, 
lork, on the __ day of ____, 
0:30 o'clock in the a 


“eafter as counsel can be heard. 


0 em eennnen cewek , 19 


Yours, etc., 


United States Attorney 
Attorney for 


Lrited Sintes District Court 


_SOUTHERN Olstrict OF New YORK 


UNITED STATES OF AMERICA 


-yve 


JAMES PATRICK FLYNN and 
RICHARD THOMSON FORD, a/k/a 
"vincent A. Thomas," a/k/a 
"John A, August", 


Defendants, 


“NOTICE OF MOTION & AFFIDAVIT” 
SRELCE OF MOTION & AFFIDAVIT 


8:74 Cr. 336 (CBM) _ 


PAUL J, CURRAN 


TEL. SXXHK United States Atjorne 
791- “1931 Attorney for tener . 


Due service of a copy of the within is iain 
by admitted. 


Vew York,_____ 


Mame for 


FPL Mim——2.2.73.50m e786 


the itis. Abeta ss 
Manned, gc non at 

of th, Qakm ; DChiduled. 
1 begun WwW Febuary 18 44S? 
da Te de ferdand — Ferd , 


Date; NY, N.4, SO ORDERS 


ann 


i 
LEp 
NOV ¢ 1974 4 trent Bellon MW Af), + 


USA-33s-190 - WRIT OF H/C AD PROSEQUENDUM lt RECENVES 
. Rev 0/74 
° al JSR:ka 


TO: WARDEN Obit ek 

MASSACHUSETTS CORRECTIONAL INSTITUTION } 30N 26 14 
; WALPOLE, MASSACHUSETTS nN 26 
a ye 
f and United States Marshal - OF 


Southern District of New York, 
District of Massachusetts 

GREETING; 74 Cr. 279 
YOU ARE HEREBY COMMANDED to have the body of 


RICHARD THOMSON FORD now detained in the 


Massachusetts Correctional Institution 
Walpole, Massachusetts 


under your custody as it is said, under safe and secure 
conduct before the Judges of our District Court within 
and for the Southern District of New York, at the United 
States Court House, Foley Square, New York, New York, on 


April 1, 1974 at 10:30 o'clock in the fore- 


noon, there to appear and plead to Indictment 74 Cr. 279, 


and immediately after the said RICHARD THOMSON FORD 
shall have been discharged or convicted and sentenced on 


Said indictment, that you return him to the said Massachuset 
Correctional Institution, Valpole, Massachusetts 


under safe and secure conduct, and have you then and 
there this writ. 

WITNESS the Honorable DAVID N. EDELSTEIN, Chief 
Judge of the United States District Court for the Southern 
District of Nev York, at the United States Court House, 


Foley Square, New York, N.Y., this 25th day of Max 


ty 
1974, VA > geal ts , ® 
L (A 
LEM trl L: “erg le LF 
Clerk, United States District Court 
pare leg District of New York 
The within writ is hereby allowed. a | 


. . 1 Le: 
Sete, cata, FE ORR, ey ae I 


. United States District Judge 
I =45-25= If 


GPO 197? © - 487. 637 


oe , a aa 


————_———=_=_ 
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United States Attorney 


Attorney for u otbelis 


f a copy of the within is here. 
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A. Thomas," a/k/a 


jAugust," 
PAUL J. CURRAN 


“THOMSON FORD, a/k/a 


ERN DISTRICT OF NEw YORK 
\TATES OF AMERICA 


ae hee Aare Saal Few J 
. y Aa ove pDhes day nO ere ; ee 
ee i Bs ne hey ferey eee Some chy Ke mona 
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UsA~f50-19f - p. 1 - AFF. FOR W/H/C AD PROS, 
Rev. 1/30/74 


DDB:cf UNITED STATES DISTRICT COURT 
71-3397 SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


ou AFFIDAVIT 


S 74 Cr. 336 (CBM) 
RICHARD FORD, 


Defendant 


STATE OF NEW YORK 
COUNTY OF NEW YORK 
SOUTHERN DISTRICT OF NEW YORK 


DON D, BUCHWALD, being duly sworn, 


deposes and says that he is an Assistant United States 
Attorney for the Southern District of New York; that he 
has charge of the prosecution of the above named case; 
that the defendant RICHARD FORD 

has been indicted by the Grand Jury for the Southern 


District of New York for the unlawful robbery of a bank 
in violation of 18 U.S.C. §2113(a). 


The indictment was filed in the United States District 
Court for the Southern District of New York on 


- The defendant is now confined in 


Massachusetts Correctional Institute - Norfolk as Prisoner 
No. 21646 


on 2 charge of violating sections of state 


Law involving prison escape and attempted murder 
and his confinement will terminate at a time unknown to 


deponent. 


- | . | 


| ; 
- * USAR S3S-1T4E - p.2 - AFF. FOR W/H/C AD PROS. ( | 
Kev) )/30/74 | 
i 
DDB :cf 


‘ | ; ; 
| earners | That the case is now on the calendar of the 
Pnited States Disrrict Court for the southern District 


I, ¢ new York for September 2, 1975 at 3:30 a.m. in Comrtress 


land it is -ecessary that the defendant appear anc stand 


ltrial at that time. 


} 


} 
| 
| 
| 


| f 
| ‘ 


WHEREFORE, vour deponent respectfully pravs 


johat a writ of habeas corpus ad prosequendum issue, 


! 
ldirecting the Warden of Massachusetts Correctional Institute - 


Norfolk, Massachusetts 
i} 


‘and the United States Marshal for the Southern District 


fof New York to produce the above named defendant in 
it 
the United States District Court for the Southern 


| 

} 

District of New York, United States Court House, Foley 
| | 


quare, New York, N.Y., onSeptember 2, 1975 at 9:30 a.m. in 


| 
peattene 318 
and after the said defendant has heen discharged or 


lsconvicted and sentenced on said indictment, to return 


ihim to the Massachusetts Correctional Institute - Norfolk 


DON D. BUCHWALD 
Assistant United .tates Attorney | 


Ih. 
‘Sworn to before me this | 


| 9th day of August, 1975 

| ane ” 

| Chhepe we - “Ltsedgr/ 
ALMA HANSON 


NOTARY PUBL! ee 
| 94-6763450 Quastied tn Kies Co 
proentohes Expires March 30, 39 ZO 


C, State 


CERTIFICATE OF SERVICE 
ee 


——S 


f 


i, 
abut 27, wit 


U 

I certify that a copy of this brief and appendix has 
been mailed to the United States Attorney for the Southern 
District of New York. 
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